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STATEMENT OF QUESTIONS PRESENTED 


1. Whether in a trial based on negligence in an automobile 
collision cross-examination about a letter written to plaintiff, Police 
Officer by his superior, the Chief of Police, expressing the opinion that 
the accident occurred because of plaintiff's actions, is proper. 


2. Whether an instruction on contributory negligence is proper 
based upon evidence of a Police Officer on duty stopping a police 
cruiser with its flashing red beacon operating, on the roadway for fifteen 
seconds, next to an automobile which had just struck a pole, and if such 
instruction is proper, is the Police Officer entitled to an instruction on 
the Last Clear Chance Doctrine. 


3. Whether it is proper for the Court to instruct the jury on 
‘ynavoidable accident" based on evidence that it had been raining all 
day, that the roadway was slippery, but no evidence of any substance 
other than rainwater on a straight, level eighty-foot wide roadway. 


Whether a defendant can raise the issue of unavoidable 
accident for the first time at the close of all the evidence. 


JURISDICTIONAL STATEMENT 


STATEMENT OF THE CASE 


REGULATIONS INVOLVED 


STATEMENT OF POINTS 


SUMMARY OF ARGUMENT 


ARGUMENT: 


I. 


It Was Prejudicial Error to Permit the Cross- 
Examination of Appellant About the Contents of a 
Letter he Received from His Superior, When the 
Letter was Not in Evidence, was Hearsay, 
Opinion and There Had Been No Denial of the 
Receipt of Such a Letter, and was Especially 
Prejudicial Because the Contents of Said Letter 
Placed the Fault of the Collision on Appellant 


It was Prejudicial Error to Exclude Section 22 (c) 
Of the Traffic Regulations from Evidence When 


The Testimony was that it Had Been Raining All 
Day, and to Admit Section 76 of the Traffic 
Regulations When it was Not ee epaucabteyt to the 
Case seer 


It was Prejudicial Error to Instruct on 
Contributory Negligence and Further Error to 
Refuse an Instruction on Last Clear Chance 


It was Prejudicial Error to Instruct on 
Unavoidable Accident when the Jury Could Have 
Found that the Collision was Avoidable Had 
Appellee Obeyed the Rules of the Road, When the 
Wording of the Instruction Given, if Such an 
Instruction was Proper, was in Itself Misleading 
And Since the Issue was Not Raised Until the 
Close of All the Evidence 2 


CONCLUSION 
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OTTO L. CAPASSO, et al., 
Appellants, 


Vv. 


FRANK W. LOOPS, 


Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is an appeal from a final judgment of the United States Dis- 
trict Court for the District of Columbia on a jury verdict for the 
defendant entered on November 4, 1960 (J.A. 92), and an order over- 
ruling plaintiffs’ motion for a new trial entered on November 18, 1960 
(J.A. 101); this appeal filed December 15, 1960 (J.A. 101). 


This Court has jurisdiction by virtue of 28 U.S.C. Sections 1291, 
1294 and 2106 to review the judgment of the Court below. 
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The complaint filed in the Court below was for damages for per- 
sonal injury and loss of consortium as a result of an automobile colli- 
sion (J.A. 3, 4, 5), alleging that defendant operated his automobile in a 
negligent, careless and reckless manner so as to collide with the U.S. 
Park Police cruiser plaintiff was operating, causing resulting injuries 
and losses. Jurisdiction in the Court below is based on Title 11, Sec- 
tion 306 of the D: C. Code, 1951 Edition, and Title 40, Section 423 of 
the D. C. Code, 1951, Supp. VII. 


STATEMENT OF THE CASE 


This is an appeal from the judgment of the United States District 
Court entered on a jury verdict for the appellee. 


Appellant Otto L. Capasso was on duty as a United States Park 
Police Officer operating a police car on April 27, 1959, and, in the 
course of his duties, stopped at the northwest corner of 23rd Street and 


Constitution Avenue, N. W., to observe traffic conditions at approxi- 
mately 6:15 P.M: (J.A. 14). It had been raining all day and Constitution 
Avenue was wet with rainwater, the testimony being that there was no 
snow or ice on said roadway (J.A. 44). Constitution Avenue, N.W., runs 
east and west and is a straight, level roadway accommodating four east- 
bound and four west-bound lanes approximately ten feet wide (J.A. 16). 
Appellant testified that he was stopped on the northwest corner of 23rd 
Street and Constitution Avenue, N.W., west of the cross-walk of 23rd 
Street, facing in 2 westerly direction when he observed an automobile 
come northbound out of Ohio Drive on to Constitution Avenue and in 
attempting to make a left turn so as to proceed west on Constitution 
Avenue said automobile skidded from the center of Constitution Avenue 
across the four westbound lanes and struck a lamp post on the north 
curb (J.A. 16, 17). Appellant immediately turned on the red beacon of 
the police car and drove the police car to a point next to the automobile 
which had struck the pole in order to ascertain whether or not the 
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driver was in need of an ambulance (J.A. 17) and by radio informed his 
headquarters that the roadway was slippery and requested sand (JA. 17). 
Appellant stopped the police car next to the car that had struck the pole, 
rolled down the right front window, asked the driver if he was injured 
and before he could receive a response to his question he was struck 
from the rear by the appellee's car (J.A. 17). Appellant estimated that 
he had been stopped about fifteen seconds before the impact (3 A. 35) 

and appellee testified that he saw appellant lean over, roll down the 
window and say something to the man in the car (J.A. 65, 66). The police 
cruiser was partly in the lane closest to the northbound curb of Consti- 
tution Avenue and partly in the second closest westbound lane when it 
was struck (J.A. 17). : 


Appellant testified that he received certain injuries and was off 
duty after the collision and that he returned to duty as a light duty man 
(J.A. 22). On cross-examination, in spite of continual objection, the 
Court permitted appellee's counsel to question appellant as to a letter 
written by the Chief of the U.S. Park Police to appellant wherein the 
Chief gave his opinion and the opinion of the safety engineer that the 
collision was appellant's fault (J.A. 31, 32, 33, 34). : 


Officer Huntington F. Smith testified that he arrived at the scene 
of the collision and stopped without difficulty (J.A. 52), that appellee had 
told him at the scene that he saw the red lighton the cruiser, that his 
car either went out of control or else he was looking in to the rear 
through the window (J.A. 49), that there was no snow or ice in the area, 
that he did not see any automobiles slip or skid while he was at the 
scene and that his cruiser did not slip or skid in any way (J A. 55) al- 
though he came to the scene at a speed of 25 or 30 miles an hour 
(JA. 52). 


Sgt. Grant Wright came to the scene on a motorcycle and testified 
that he did not have difficulty coming to a stop (J.A. 45), that the street 
was in good condition, wet, but no snow or ice (J.A. 44), that he had 
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observed traffic conditions in the area prior to the 6:00 o'clock accident 
and observed nothing unusual (J .A. 45). 


Appellee testified that it had been raining practically all day 
(J.A. 63), that he crossed 23rd Street, N.W., going 20 miles per hour 
(J.A. 64), that he saw the police cruiser come to a stop, that it was 
stopped between 15 and 30 seconds (J.A. 65), that he attempted to stop 
but he slid on the pavement (J.A. 66). Appellee guessed that his auto- 
mobile slid 60 or 70 feet (J.-A. 66), but agreed that at the Corporation 
Counsel hearing he had stated that he skidded the length of the room 
which he estimated to be about 100 feet (J.A. 67, 68). Appellee testified 
several police cars came to the scene but that none of them skidded 
(J.A. 75), that he saw cars skidding coming out of Ohio Drive making a 
left turn on Constitution Avenue (J.A. 75), but the area in which he 
skidded was not in the same traffic pattern as the cars that skidded 
(J.A. 75). 


Appellants offered Section 22(c) of the Traffic and Motor Vehicle 
Regulations into evidence, defendant objected and the Court ruled that 
said section did not apply and refused its admission into evidence 
(JA. 76, 77). The Court admitted Section 76 of the Traffic Regulations 
into evidence over appellants’ objection (J.A. 77, 78). 


Appeliee’s requested instruction number 3 on unavoidable acci- 
dent was granted by the Court over appellants’ objection (J A. 79) and 
upon the granting of the instruction on contributory negligence appellant 
orally requested that the Court instruct the jury on the Last Clear 
Chance Doctrine (J.A. 79). Appellants' request was denied (J.A. 79). 


Appellants offered written prayer number 2 concerning the duties 
of automobile operators as affected by the condition of the roadway, 
which was denied, and prayer number 3 on skidding which was granted 
in part and denied in part (J.A. 90, 91). 


The Court instructed the jury on contributory negligence (J.A. 82, 
84), and unavoidable accident (J.A. 83). 
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The jury, in the midst of deliberation, requested that the testimony 
relating to Mr. Capasso being relieved of duty as per letter from his 
superior officer be read to them (J.A. 88, 89). 


The jury's verdict was for the defendant, the foreman stating "It 
was an unavoidable accident" (J.A. 89). 


Appellants filed a motion for a new trial (J.A. 93) on November 10, 
1960, appellee filed an opposition on November 16, 1960 (J A. 97) and 
said motion was denied and an order overruling said motion entered on 
November 18, 1960 (J.A. 101). Notice of appeal was filed December 15, 
1960 (J.A. 101). 


REGULATIONS INVOLVED 


Traffic and Motor Vehicle Regulations of the District of Columbia 


Sec. 6. Authorized Emergency Vehicles 


(a) The driver of an authorized emergency vehicle, when 
responding to an emergency call or when in the pursuit of an 
actual or suspected violator of the law or when responding to 
but not upon returning from a fire alarm, may exercise the 
privileges set forth in this section, but subject to the condi- 
tions herein stated. 


(b) The driver of an authorized emergency vehicle may: 


1. Park or stand, irrespective of the provisio: 
of these regulations; 


2. Proceed past a red or stop signal or stop sign, 
but only after slowing down as may be necessary for 
safe operation; 


3. Exceed the prima facie speed limits so long as 
he does not endanger life or property; 


4. Disregard regulations governing direction of 
movement or turning in specified directions. 


(c) The exemptions herein granted to an authorized 
emergency vehicle shall apply only when the driver of any 
said vehicle while in motion sounds audible signal by bell, 
siren or exhaust whistle as may be reasonably necessary, 
and when the vehicle is equipped with at least one lighted 
lamp displaying a red light visible under normal asmospheric 
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conditions from a distance of 500 feet to the front of such 
vehicle, except that an authorized emergency vehicle oper- 
ating as a police vehicle need not be equipped with or dis- 
play a red light visible from in front of the vehicle. 


(d) The foregoing provisions shall not relieve the 
driver of an authorized emergency vehicle from the duty 
to drive with due regard for the safety of all persons, nor 
shall such provisions protect the driver from the conse- 
quences of his reckless disregard for the safety of others. 


Sec. 22(c) The driver of every vehicle shall, consis- 
tent with the requirements of (a), drive at an appropriate 
reduced speed when approaching and crossing an intersec- 
tion or railway grade crossing, when approaching and going 
around a curve, when approaching a hill crest, when travel- 
ing upon any narrow or winding roadway, and when special 
hazard exists with respect to pedestrians or other traffic 
or by reason of weather or highway conditions. 


Sec. 76. Standing or Parking Close to the Curb 


No person shall stand or park a vehicle in a roadway 
other than parallel with the edge of the roadway headed in 
the direction of lawful traffic movement, and with the right- 
hand wheels of the vehicle within twelve inches of the curb 
or edge of the roadway, except that on a one-way street the 
left-hand wheels may be adjacent to and within twelve 
inches of the left-hand curb, and except as in hereinafter 
provided. If no curb space is available within a reasonable 
distance, a passenger vehicle may stand parallel and as 
near as practicable to other parked vehicles, only long 
enough to take on passengers who are actually waiting at 
the curb or to leave off passengers; and, unless prohibited 
by Section 84, a vehicle may stop parallel and as ne2r as 
practicable to parked vehicles, while loading; provided, that 
such vehicle while so parked will not unreasonably impede 
or interfere with orderly two-way traffic, or on a one-way 
street, that at least one lane be kept open for moving traffic. 


STATEMENT OF POINTS 


1. The Court erred in permitting cross-examination of plaintiff 
Otto L. Capasso as to the contents of a letter written to him by Chief 
Stewart of the U. S. Park Police setting out several unauthorized prac- 
tices supposedly committed by plaintiff, which unauthorized practices, 
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in the opinions of Chief Stewart and “the safety engineer," were the 
cause of the collision which was the subject matter of this suit. 


2. The Court erred in admitting into evidence Section 16 of the 
Traffic Regulations and in refusing to admit into evidence Section 22(c) 
of the Traffic Regulations. 


3. The Court erred in charging the jury on "Contributory Negli- 
gence" as requested by defendant, when there was no evidence to support 
such a charge. The Court erred in denying plaintiffs’ oral request for 
an instruction to the jury on "Last Clear Chance Doctrine," which 
request was made when it was learned that the Court intended to charge 
on "Contributory Negligence.” 


4. The Court erred in granting defendant's es instruction 
number 3 on "Unavoidable Accident," there having been no evidence to 
support the Court's charge, the issue had never been raised by the de- 
fendant at any stage of the proceedings until the request made after the 
close of all the evidence, and the wording of the charge by the Court 
failed to explain what the law regards as an unavoidable accident if such 
a charge was proper. 


SUMMARY OF ARGUMENT 


Permitting cross-examination of the plaintiff as to the receipt and 
contents of a letter he had received from the Chief of the U. S. Park 
Police, which letter was not in evidence, but which letter expressed the 
opinion of the writer that the plaintiff was the cause of the very colli- 
sion upon which the claim for damages was based was sO prejudicial 
and inflammatory as to preclude the possibility of a fair trial. This 
was allowed in order to impeach plaintiff's testimony that when he re- 
turned to work as a police officer he was “put on light duty a Impeach- 
ment would require some prior inconsistent act or statement of the 


witness himself and not a prior inconsistent statement of a person other 
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than the witness. The writer of the letter, if he had been made a wit- 
ness, would not have been competent to express his opinion as to the 
cause of the collision. 


The evidence was undisputed that it had been raining all day and 
that the streets were wet at the time of the collision, and the Court, 
refusing admission into evidence of Section 22(c) of the Traffic Regula- 
tions, prohibited it being brought to the attention of the jury that a 
driver is charged with operating his vehicle at a reduced speed by 
reason of weather or highway conditions. Section 6 of the Traffic Reg- 
ulations would preclude the admission into evidence of Section 76, 
Section 6(b) (1) stating that the driver of an authorized emergency 
vehicle may park or stand irrespective of the provisions of these regu- 
lations. 

There was no evidence of negligence on the part of plaintiff which 
would support a charge to the jury on contributory negligence unless 


the Court assumed that the stopping of a police cruiser with a flashing 
red light operating was an act of negligence on the part of the police 
officer. If plaintiff's action in stopping next to a car which he had seen 
hitting a pole was sufficient evidence to allow an instruction on contribu- 
tory negligence, then the fact that he had been stopped for 15 seconds 
prior to the collision should have required an instruction on the Last 
Clear Chance Doctrine as requested. 


The evidence in this case was that it had been raining all day, 
that defendant knew the streets were wet, the roadway was straight and 
level with four westbound lanes of ten feet each, that defendant saw 
plaintiff at a stop for 15 to 30 seconds, that visibility was good and 
there were no obstructions to defendant's vision, there was no ice or 
snow on the roadway, that defendant skidded 60 or 70 or 100 feet, that 
before he applied his brakes he was going 20 miles per hour, that 
traffic was very heavy and he had made many stops without difficulty 
in the four blocks he had driven on Constitution Avenue before the 
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collision, and that at the scene he had stated that either his car went 

out of control or else he was looking in to the rear through the window. 
Several police cars and a motorcycle had come to the scene of the col- 
lision and stopped without skidding. From this evidence the jury might 
have found that the collision could have been avoided by the exercise of 
care and caution on the part of the defendant and defendant's prayer for 
an instruction on unavoidable accident should have been refused. 
Further, unavoidable accident was not an issue in the case, the defendant 
having not raised the question as a defense in his answer, pretrial state- 
ment or at the pretrial hearing, the first time the issue was presented 
was after the close of all the evidence. Finally, if the evidence did 
support an instruction on unavoidable accident, the charge that was given 
was improper in that it did not explain what the law regards as an un- 
avoidable accident and was misleading to the jury. 


The total effect of the improper cross-examination, refusing the 


admission into evidence of Section 22 (c) and admitting into evidence of 
Section 76 of the Traffic Regulations, instructing on contributory negli- 
gence and unavoidable accident so mislead the jury in the trial of this 
case that it resulted in an unfair trial. 


ARGUMENT 
I 


IT WAS PREJUDICIAL ERROR TO PERMIT THE CROSS-EXAMINATION 
OF APPELLANT ABOUT THE CONTENTS OF A LETTER HE RECEIVED 
FROM HIS SUPERIOR, WHEN THE LETTER WAS NOT IN EVIDENCE, 
WAS HEARSAY, OPINION AND THERE HAD BEEN NO DENIAL OF 
THE RECEIPT OF SUCH A LETTER, AND WAS ESPECIALLY PREJUDICIAL 
BECAUSE THE CONTENTS OF SAID LETTER PLACED THE FAULT OF 
THE COLLISION ON APPELLANT. 


On April 27, 1959, at approximately 6:15 P.M., the evening of a 
rainy day, Otto Capasso, on duty as a Park Police officer, observed an 
automobile come out of Ohio Drive on to Constitution Avenue, N.W., 


skid across the road and hit a light pole (J.A. 13, 14, 15, 16). Consti- 
tution Avenue at that point is about 80 feet wide, level and has no curve 
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from 15th Street, N.W. to 26th Street, N.W. (J.A. 16). Appellant was 
parked near the cross-walk of 23rd Street, N.W., saw the car hit the 
pole, turned the red light on the cruiser he was driving, radioed that the 
condition was slippery and to get some sand, drove up next to the car 
that had hit the pole at about 10 or 15 miles per hour (J.A. 16, 17) and 
had no difficulty coming to a stop (JA. 18). He leaned over to open the 
right hand window, asked the operator of the car if he was hurt and 
before he could get an answer his cruiser was struck in the rear (J.A. 
17). Appellant testified on direct examination that after the collision 
on April 27, 1959 he returned to duty in the latter part of October as a 
light duty man as follows (J.A. 22): 

Q. Now after the collision on April 27, 1959, did there come 


a time when you went to return to duty with the United States 
Park Police? 


A. Yes, sir. I believe it was in the latter part of October I 
went back as a light duty man. I worked plain clothes either 
in the office or out around the basin checking. I didn't have 


any duties except to observe. If I observed anything I was 
to call the uniform cruiser, unless it was a — 


Q. What was your physical condition during this time? 


A. Ihad the back and neck trouble, and I couldn't take it 
long. I couldn't work in this condition. 


Q. What happened after you worked the light duty for 
several weeks ? 


A. I reported back to the police where they put me off duty 

again. 

On cross-examination, appellant was asked whether he was famil- 
jar with training bulletins relative to investigating officers (JA. 28), 
and before an answer was given the Court called counsel to the bench. 
There was discussion at the bench as to whether appellant could be 
questioned about Park Police Training Bulletins (J.A. 29, 30) which 
listed certain Malpractices and as a result of the bench conference 
appellee was permitted to cross-examine appellant as follows (JA. 31, 
32, 33, 34): 
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BY MR. ROBERSON: 


Q. Mr. Capasso, you said after this accident you went 
back on light duty and foot patrol down around the tidal 
basin. Isn't that right, sir? 


A. Yes. 


Q. Isn't it a fact, Mr. Capasso, by order of the Chief 

of Police you were taken off the Police cruiser as a 
result of this very accident and put on — and your 

right to operate police cruiser vehicles for six months | 
was suspended because the Police Chief advised you that 
officially on May 8, 1959, that you had violated these 
Departmental Regulations: No.1 — 


MR. HELLER: I object. 


THE COURT: We have been over that at the bench. You 
may answer. 


Q. Training Bulletin of 8 July 1954 entitled "Accident — 
Investigation" prescribes fifteen standardized steps to 
be taken by police. The second of these in brief, and I- 
am quoting from the Police Chief's letter to you, which 
bluntly states: "Park properly at accident scene". The 


safety engineer and I jointly feel that your recent accident 
would not have occurred if you had done exactly that. 


MR. HELLER: Your Honor, I — 


THE COURT: Just a minute, please. You asked the witness 
whether or not as 2 consequence of the accident he was pro- 
tecting the cruiser — taken from the cruiser and placed on 
foot duty. Your answer was what? 


THE WITNESS: I went on foot patrol. 
THE COURT: All right. 
BY MR. ROBERSON: 


Q. And in addition to the particular accident investigation 
regulations quoted to you by the Park Police Chief there 
were three others that he quoted to you, were there not, 
that you had violated? 


MR. HELLER: Your Honor, I am going to object. 


THE COURT: Gentlemen, I have ruled on this at the bench, 
and I don't understand why you are objecting. The objection 
is overruled. 


MR. HELLER: May we approach the bench? 
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THE COURT: No, sir. You may not. I have been over it, 
and I never look back over ploughed ground. It is all done. 
I have gone over it all. 


Q. Mr. Capasso, there was also quoted from the training 
book in No. 5 by the Police Chief. Was No. 4 of the pro- 
cedures which counsel — to quote: "Safeguard scene from 
further accidents". That is one of them that the Police 
Chief cited to you, isn't that so? 


A. Yes, sir. 


Q. He further cited to you from Bulletin of February 7, 
1956, entitled: "Better Operation of Police Vehicles", 
which lists nine driving practices under "Unauthorized 
Practices". 


MR. HELLER: If it please the Court, this is all — 


THE COURT: Mr. Heller, Iam sorry, sir, if you don't 
like it, but I have rules to enforce, and this evidence is 
going in by way of cross examination. Now Iam very 
sorry. This man has testified he was taken from a cruiser 
as a consequence of his injuries and had to go on street 
duty. Now that is what his testimony was. I recollect. I 
told Counsel at the bench that that was the story, and you 


both agreed with me. Let's go on please. 


MR. HELLER: He is questioning about a letter that was 
written, not to him, but to me. 


THE COURT: Well, now, just a minute. You had better 
come up here. 


(Thereupon Counsel for the parties approached the 
bench, and in 2 low tone conferred with the Court 
as follows: ) 


THE COURT: I understood you to say the letter was 
written to him. 


MR. ROBERSON: It is addressed to him, Your Honor, 
Capasso. 
THE COURT: Show him your letter. 


MR. ROBERSON: On 5/8/59 Chief of Police wrote Capasso, 
and it is addressed to Capasso. And revoked his suspension. 
It is addressed to him in the first person, and from his, 
saying: "Evaluate your own action in stopping your police 
car in a busy traffic lane where car parked in the curb 
where curb space was available to you in front of and —" 
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MR. ROBERSON: I saw this in the Police Department records. 
MR. HELLER: I have subpoenaed the records. 
THE COURT: The letter was written to him. 

MR. HELLER: I don’t have that. 

THE COURT: That is the one written to him. 

MR. HELLER: I don’t know. : 

THE COURT: You have seen it. 


MR. HELLER: No, I haven't. The one I have is addresse 
to me. This is the letter I was — this is strictly the Chief's 
opinion. He couldn't give it if he testified in person. 


THE COURT: We are talking about the action taken by the 
Chief of Police physically in reference to taking him off 
the cruiser and putting him on the street. He has testified 
to one thing, and the Departmental action is another and that 
is admissible by way of cross examimation as to credibility. 
Let's go on. And ask point blank. 


(Whereupon Counsel for the parties resumed their 
places at the trial table and the following occurred 
in open Court:) 


THE COURT: Let me ask you sir, did you get a letter from 
the Chief of Police indicating Departmental action for the 
reasons indicated by Counsel in his question to you? 


THE WITNESS: Yes, sir. 
BY MR. ROBERSON: : 


Q. Mr. Capasso, we were talking about the Training Bulletin 
of February 7, 1956, entitled “Better Operation of Police 
Vehicles" which listed nine driving practices. 
THE COURT: I am going to exclude the rest of that. Iam 
going to have his answer as directly indicated received 
from Chief of Police, indicating official action. I don't want 
to read more. 


Appellant says that the foregoing cross-examination was improper 
and prejudicial. The importance placed upon it by the jury is easily shown 
by their request to have the testimony read to them after they had been 
deliberating (J.A. 88, 89). Cross-examination about a letter which has 
never been produced or offered in evidence would appear to be more 
incompetent than the letter which was received in evidence in Singer v. 
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Church, 48 App. D.C. 138, where the Court reversed a judgment for the 
plaintiffs because of the admission into evidence of a letter which they 
had received from their agent expressing his opinion "that we believe the 
whole truth of this transaction is that the man has become suddenly 
embarrassed for money, 2s we understand that there are other cars on 
the track shipped to him that have not been unloaded," the Court stating 
at pages 140, 141, "We think this sentence had no proper relation to 

the question of notice , but expressed only an opinion of the writer, the 
agent of the plaintiffs ,and was incompetent and prejudicial. Indeed there 
is much doubt in our minds as to whether any part of the letter was 
admissible.” 


The Chief of Police, whose letter is in question, and the safety 
engineer whose opinion was admitted into evidence by the cross-exam- 
ination of appellant were not shown to have been witnesses to the collision, , 
and even if they had been witnesses they would not have been permitted 


to state their opinion as to who was at fault. This cross-examination, as 
the Court stated in Universal Airline v. Eastern Air Lines, 88 U.S. App. 
D.C. 219, 188 F.2d 993, was “hearsay based upon hearsay", the Court 
stating at page 226: 


"Moreover , the conclusions or opinions of the administra- 
tive agencies or boards or any testimony reflecting directly 
or indirectly the ultimate views or findings of the agency 
or board are generally held inadmissible because they would 
tend to usurp the function of the jury. As Wigmore main- 
tains, the phrase ‘usurp the functions of the jury’ is not 
accurate, but nevertheless such testimony is inadmissible 
because it falls within the general rule which excludes 
hearsay and opinion evidence. The reports of ex e 
hearings and investigations are generally excluded, no 
because of danger of ‘usurpation of the jury's function' 

_ but because the evidenceis improper and irrelevant, even 
if the hearing is before a judge sitting without a jury. Such 
reports, or testimony concerning such reports, would be 
hearsay based upon hearsay." 
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Appellant had never denied receiving a letter from the Chief of 
Police, there had been no direct examination which was shown to be 
untrue by the foregoing cross-examination, and if the letter written 
by the Chief of Police had been seen and read by the Judge he would 
have noted that the six months of foot patrol which Mr. Roberson cited 
in his proffer (J.A. 30) was not to commence until such time as appellant 
returned from sick leave and full duty rather than light duty. Since the 
letter was not produced in Court, not shown to the Courtor appellant's 
counsel, and was not in evidence, appellant could not make it part of 
the joint appendix. If said letter had been read in it's entirety by the 
Court it would have been obvious that appellant's testimony that he 
returned to “light duty" (J.A. 22) was the truth and that there were 
no grounds to allow impeachment so as to test credibility. In any 
event, the cross-examination did not reveal any prior inconsistent 
statement or act of appellant, but merely opinions of the Chief of 
Police which appellant had no forum in which to object. Appellant ~ 
brings to the attention of the Court, Maghan v. Board of Commissioners 

of District of Columbia, 78 U.S. App. D.C. 370, 141 F.2d 274, and Gyakum 
v. Seaton, 103 U.S. App. D.C. 337, 258 F.2d 431, affirming Gyakum v. 
Seaton, D.C. 1957, 162 F.Supp. 885, in support of the proposition that 
the Chief of Police could have taken appellant out of the cruiser under 
any circumstances anyway and could have written appellant any sort of 
a letter, true or untrue, and there was nothing appellant could have done 
about the situation. Appellant did in fact protest through his attorney 
which is shown by the receipt of a letter (J.A. 33) by said attorney. 
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IT WAS PREJUDICIAL ERROR TO EXCLUDE SECTION 22(c) OF 
THE TRAFFIC REGULATIONS FROM EVIDENCE WHEN THE 
TESTIMONY WAS THAT IT HAD BEEN RAINING ALL DAY, 
AND TO ADMIT SECTION 76 OF THE TRAFFIC REGULATIONS 
WHEN IT WAS NOT APPLICABLE TO THE CASE. 

It was highly important under the facts of this case that the jury 
be informed that there is a traffic regulation which requires a driver 
to reduce the speed of his automobile when weather or highway condi- 
tions so require. The evidence was that it was a rainy day (J.A. 13, 

41, 47, 63), D.C. Traffic regulations were stipulated to at pretrial 

(J.A. 11), yet the Court refused admission of Section 22(c) of the Traffic 
Regulations into evidence, stating that it did not apply at all (J.A. 77). 
Section 22(c) states "The driver of every vehicle shall * * * drive at 

an appropriate reduced speed when * * * and when special hazard exists 
with respect to pedestrians or other traffic or by reason of weather or 
highway conditions (emphasis added). 

The Court admitted into evidence Section 76 of the Traffic Regula- 
tions over objection (J.A. 77, 78), appellants’ position being that Section 
6(b)(1) of the Traffic Regulations exempted appellant. Appellant testified 
that he was on the way to handle an accident and put on his red light (J.A. 
14). He went on to state that he didn't need a siren and was about to ex- 
plain why when there was an objection (J.A. 14) which was sustained 
(J.A. 15). Section 6(c) of the Traffic Regulations states "The exemptions 
herein granted to an authorized emergency vehicle shall apply only when 
the driver of any said vehicle while in motion sounds audible signal by 
bell, siren or exhaust whistle as may be reasonably necessary, and 
when the vehicle is equipped with at least one lighted lamp displaying 
a red light * * *" Section 6(b) states "The driver of an authorized 
emergency vehicle may (1) Park or stand, irrespective of the provisions 
of these regulations". There is no question that appellant was standing 
more than twelve inches of the curb and that this would be evidence 
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of a violation of Section 76 which prohibits such standing, but since 
appellant had authority under Section 6(b)(1) to park or stand irrespec- 
tive of Section 76, the latter should have been excluded from evidence. 
This was serious error on two counts. First, the Court charged the 
jury that the regulations have the effect and force of law so any viola- 
tion would be negligence in itself (J.A. 85), and more important, this 
evidence could be the only basis upon which the Court instructed the 
jury on contributory negligence. ! 


mm 


IT WAS PREJUDICIAL ERROR TO INSTRUCT ON CONTRIBUTORY 
NEGLIGENCE AND FURTHER ERROR TO REFUSE AN INSTRUC 
TION ON LAST CLEAR CHANCE. 


As stated above, the only possible basis for an instruction on 


contributory negligence was violation of Section 76 of the Traffic Regula- 
tions, there being no other evidence of negligence on appellant's part. 
Upon learning that the Court intended to charge the jury on contributory 
negligence, appellant requested an instruction on the last clear chance 
doctrine (J.A. 78), which request was renewed (J.A. 79) and denied 

(J.A. 79). Appellant raised the issue of last clear chance in his pre- 
trial statement (J.A. 7), which statement was attached to and 

made part of the pretrial order by reference (J.A. 10). The Court did 
charge on contributorily negligence (J.A. 82) and repeated that if appel- _ 
lant was contributorily negligent there could be no recovery (J.A. 84). 
The Court then should have instructed the jury that "Notwithstanding 
plaintiff's contributory negligence defendant may be found liable if the 
jury should find that plaintiff was in a position of peril of which he was 
oblivious, that defendant was aware or had he exercised reasonable 

care would have been aware, of plaintiff's peril and obliviousness thereof, 
and that thereafter defendant by the exercise of reasonable care could 
have avoided the accident" which are the essential elements of the last 
clear chance doctrine set out by the Court in Rankin v. Shay ne Brothers, 
Inc., 98 U.S. App. D.C. 214, 217, 234 F.2d 35, citing many cases. 


18 


Appellant testified that prior to the collision he was partly in the 
second lane from the curb (J.A. 28) and that once at the scene he did not 
look back to see if there were any cars coming (J.A. 26). He was there- 
fore in a position of peril and the jury could have found that he was 
oblivious of such peril. Appellee testified that he saw the police cruiser 
come to a stop, that it was stopped sometime between 15 and 30 seconds 
(J.A. 65), that he saw appellant lean over and apparentiy roll down the 
window and perhaps say something to the car parked against the curb 
(J.A. 65, 66). Having seen the cruiser at a standstill for 15 to 30 seconds, 
leaning over and apparently roll down the window and perhaps say some- 
thing to the car parked against the curb it is obvious that appellee was 
aware or should have been aware of appellant's peril and obliviousness t 
thereof. Additionally, appellee knew that the police cruiser was going 
to stop. Appellee testified that the police car was starting from a stand- 
still and he approached this car with the thought to stop (J.A. 65). Could 
appellee, by the exercise of reasonable care at this point have avoided 


the collision? The conversation at the scene as testified to by Officer 
Smith was as follows (J.A. 49): 


Now in the course of your investigation did you speak 
to the operator of car you had designated No. 1, Mr. 
Loops? 

Yes. 

Do you recall what, if anything, he stated to you at the 
scene? 


Well, he stated that he was travelling westbound on 
Constitution Avenue and 23rd Street, and he noticed 
the red light on top of the Police car. As far as I 
could gather from the conversations he couldn't -- 
his car either went out of control or else he was 
looking to the rear through the window. 


Appellee’s car and tires were in good condition (J.A. 71), he was 
on a straight, level roadway that accommodates eight lanes, four east 
and four west (J.A. 16), he was approaching a roadway out of which he 
saw traffic coming and turning left, which traffic occupied the greater 
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portion of the street, he saw the police car stop (J.A. 66) and he had 15 
to 30 seconds after that to bring his car toa stop. His explanation of 
what occurred in the next 15 to 30 seconds before the impact is set out 
as follows (J.A. 66): : 

THE WITNESS: * * * and my line of transit was directly 

behind the police car. I saw the police car stop and I 
attempted to stop. My brakes didn't hold. My brakes 
held but I was sliding on the pavement. I released the 
brakes and re-applied them and the car was still sliding 
at the time of impact. 

Appellee did not know how long it took from the time he : started 
applying his brakes until the impact (J.A. 66). With notice estimated by 
appellee of 15 to 30 seconds that he would be required to stop can he 
escape an instruction on last clear chance based on Dean v. Century 
Motors, 81 U.S. App. D.C. 9, 154 F.2d 201, where the evidence showed 
that the defendant had only one second to do something before the collision? 
Neither do the facts in the instant situation fit Capital Transit v. Grimes, 
82 U.S. App. D.C. 393, 164 F.2d 718, where the motorman was about ten 
feet away when he first saw the pedestrian that was struck. . 


Was appellee driving too fast for road conditions, was he giving 
full time and attention to the operation of his vehicle, could he in fact 
have avoided this collision? Under the proper charge the jury could 
have found that since it had been raining all day appellee had a duty to 
operate his vehicle at a rate of speed less than the 20 miles per hour 
claimed. They could have found that if as he told the police officer at 
the scene “he was looking in to the rear through the window", that he 
was not attentive to his driving. The jury could therefore have found 
that appellee was not in the exercise of due care and that had he ex- 
ercised the requisite care he could have avoided the collision. The 
Court should have so instructed the jury. 
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IV 


IT WAS PREJUDICIAL ERROR TO INSTRUCT ON UNAVOID- 
ABLE ACCIDENT WHEN THE JURY COULD HAVE FOUND 
THAT THE COLLISION WAS AVOIDABLE HAD APPELLEE 
OBEYED THE RULES OF THE ROAD, WHEN THE WORDING 
OF THE INSTRUCTION GIVEN, IF SUCH AN INSTRUCTION 
WAS PROPER, WAS IN ITSELF MISLEADING AND SINCE THE 
ISSUE WAS NOT RAISED UNTIL THE CLOSE OF ALL THE 
EVIDENCE. 


Appellee's instruction No. 3 on "unavoidable accident" (J.A. 91) 
was granted over appellant's objection (J.A. 79) and given as follows 
(J.A. 83): 


"An unavoidable accident is one that would have occurred 
in spite of the exercise of ordinary care of the persons 
involved. The phrase ‘unavoidable accident’ does not 
mean, literally, that it wasn't possible for the accident 
to be avoided. An unavoidable accident is one which oc- 
curs without the proximate cause. It is an accident which 
could have been avoided by the exercise of exceptional 


foresight, skill or caution or could not have been avoided 
at all. If you find that this accident was unavoidable as to 
the defendant, then your verdict should be for the defend- 
ant and you are so instructed". 


The facts in this case did not permit such an instruction. In the 
case of Ceeder v. Kowach, 17 Ill. App. 2d 202, 149 N.E. 2d 766, defend- 
ant was following plaintiff in the same lane at q speed of 10 to 15 miles 
per hour at a distance of 10 to 15 feet to the rear and upon plaintiff 
stopping at a red light at an intersection, defendant's car skidded on 
the wet pavement and ran into the rear of plaintiff, verdict for the 
defendant was reversed because of an unavoidable accident instruction, 
the Court stating: 

"We think the defendant was guilty of negligence as a matter 

of law since it is our opinion that he should have forseen 

that plaintiff would probably have to stop for a red light; 

that traffic on adjoining lanes would prevent turning out of 

the way of plaintiff's car; that he would have to apply his 


brakes; that his car would probably skid on the wet pave- 
ment if the brakes were applied too suddenly and that if 


21 


he were going too fast or was not far enough behind he 
would collide with plaintiff's car. The fact that his car 
skidded into plaintiff's car, even though the pavement 
was wet, leaves room for no other inference we think, 
except that under the circumstances defendant was driy- 
ing too fast or following too closely". 


"What other drivers at the time and place were doing is 
of no consequence. They may have been negligent also 
but more fortunate in avoiding consequences”. 


"Defendant's instruction No. 1 told the jury that if it be- 
lieved from a preponderance of the evidence plaintiff 
was ‘injured as a result of an accident which occurred 
without fault of either plaintiff or defendant, or either 
of them * * * plaintiff cannot recover and you should 
find defendant not guilty’. On the facts in this case, as 
we have already indicated, there was nothing to support 
a theory that the occurrence was unavoidable by defend- 
ant or that there was any question of plaintiff's fault. The 
instruction is peremptory, is reversible, erroneous aa 
prevented a fair trial for plaintiff". 


In the instant case, appellee having admitted that it had been 


raining all day (J.A. 63) should not be permitted to disavow the responsi- 
bilities that accompany operating an automobile on a rainy day. It isa 
matter of common knowledge that streets do become wet and slippery 
because of rain. An operator of a motor vehicle is charged with a duty 
under Section 22(c) of the Traffic Regulations to reduce speed when 
special hazard exists by reason of weather or highway conditions. Can 
an operator of a vehicle come into Court and say it was wet, I skidded 
and therefore it couldn't be avoided? There were no substances on the 
roadway except rainwater (J.A. 44, 55). The evidence revealed that two 
automobiles had skidded in addition to appellee's. The first was the one 
that hit the pole (J.A. 16) and he was negotiating a turn and the second 
"going at a higher rate of speed than normal" (J.A. 25). Anpellee 
"guessed" that he skidded 60 or 70 feet (J.A. 66), but at the Corporation 
Counsel hearing stated that it was just about the length of this room 

(J.A. 67) which he estimated to be about 100 feet (J.A. 68). Appellee 

was permitted to testify over objection that in the absence of the slippery 
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conditions he would have been able to stop (J.A. 72). The evidence was 
that every vehicle that came to the scene including a motorcycle was 
able to stop without skidding (J.A. 18, 45, 52). The following examina- 
tion of Officer Smith is very revealing in the matter of the condition of 
the street (J.A. 55, 56): 


Q. In relation to the street itself, what, if anything did 
you notice ? 


A. The pavement, very slippery. Wet. It was slippery. 
Was there any ice or snow in that area? 
None that I can recall. 


Did you observe any automobiles slip or skid while 
you were there at the scene? 


No, sir. None. 
Did your cruiser slip or skid in any way? 
No, sir. 


Now the same thing, when you say it was slippery, 
upon what do you base your statement ? 


Well, the fact that Mr. Loops says that he had skidded 
that far. 

Before appellee applied his brakes his line of transit was directly 
behind the police car and his front bumper and the cruiser's back bumper 
came together (J.A. 66). This testimony by appellee does not describe 
a skid. Appellee's car never deviated from a straight line for a distance 
of 60 to 100 feet. He explains that "This was a skid in a forward direc- 
tion and if you release the brakes and re-apply them, they will grab on 
the new surface. This was an attempt to direct the skid." (J.A. 72). 
Appellee's statement to Officer Smith at the scene directly after the 
occurrence that “his car either went out of control or else he was 
looking in to the rear through the window" (J.A. 49), and his immediate 
statement to appellant as to how this collision occurred "Well, Mr. 
Loops told me that he was going around twenty miles an hour and he 
applied his brakes twice, and I think the first time he applied his brakes 
it didn't hold any applyment again and he collided with the rear end of 
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my cruiser” (J.A. 19), are a more likely explanation of this collision 
than "an attempt to direct the skid”. 


in State for Use of Whitaker v. Greaves, 191 Md. 712, 62 A.2d 
631, where the trial Court instructed on unavoidable accident, the Court 
stated at page 633: 


"The learned court did not look behind the skidding to what: 
caused it. Mere skidding is not evidence of an unavoidable 
accident. In this case the facts do not tend to show that the 
appellee had his car under such control as was required of 
him under the conditions under which he was travelling. | 
Perhaps there was nothing appellee could do when his car 
started to skid, but there is nothing to show that the car 
would have skidded had he obeyed the sign at the top of the 
mountain and kept his car in second gear all the way down. 
Unless there is something in the evidence showing that this 
accident could not have been foreseen and jr evented by 
vigilant care and attention an unavoidable accident prayer 
would lead to mere speculation”. 


The Municipal Court for the District of Columbia, sitting without 


a jury, was reversed upon a finding of unavoidable accident, in Rosasco 
v. Sowder, 31 A.2d 687, 689, 690, the Court citing Dwyer v. Chew, 149 
Md. 281, 181 A.350, "An unavoidable accident, as a subject of judicial 
inquiry, is one which could not have been obviated by the exercise of 
legally requisite care by any of the persons whose responsibility for 
the occurrence is asserted or denied. If either the plaintiff or defend- 
ant could have averted the accident by proper care, it could not have 
been said to have been unavoidable", and affirmed in refusing to find 
unavoidable accident in Knox v. Akowskey, 116 A.2d 406. : 


Appellant finds no decision in the District of Columbia where an 
unavoidable accident instruction has been given ina negligence case. 
In Globe Furniture Co. v. Gately, 51 App. D.C. 367, 370, 279 F.1005, 
1008, no error was found in the refusal of the Court to instruct on 
unavoidable accident, saying "This was but another way of saying that 
plaintiffs could not recover, unless they established that the driver was 
negligent". In Weber v. Eaton, 82 U.S. App. D.C. 66, 160 F.2d 577, the 


24 


Court stated that under the facts of that case it would not have been 
error to have given an unavoidable accident instruction. If the law per- 
mits the operator of an automobile to injure another, come into Court 
and state it was raining, the streets were wet and slick, I was driving 
carefully, I did not turn the wheel and I do not know what caused the 

car to skid, and escape liability because the collision was unavoidable, 
then, on rainy days, when the streets are always wet and slick, operators 
of vehicles have a right to disregard the rules of the road with impunity. 
This should not be the state of the law in the District of Columbia. That 
it is not the state of the law in our sister jurisdiction Maryland, whose 
Courts; opinions are usually pursuasive in the District of Columbia. 


In the case of Vizzini v. Dopkin, 176 Md. 639,, 6 A.2d 637, a 
pedestrian was struck while crossing. The witnesses all agreed that 
it was raining, sleeting and freezing and there was snow and ice on the 
ground, and one witness said "Visibility not very good". On the question 
as to whether it was proper to give an unavoidable accident instruction 
the Court stated at page 639: 

“There was evidence in this case from which the jury 

might have found that the accident was not unavoidable, 

but that it might have been avoided by the exercise of 

care and caution on the part of the defendant. * * * 

The fact that there was rain, snow or sleet resulting 

in less visibility is no excuse or reason for not seeing 

plaintiff. When weather conditions or darkness are such 

as to interfere with or shorten the view of the road, it 

only serves to increase the degree of care required of 

a driver". 

If, under the facts of the case the Court decides that it was proper 
to grant an instruction on unavoidable accident, appellant would like to 
bring to the attention of the Court that the wording of the instruction 
given (J.A. 83) was misleading in that it did not inform the jury what 
the law regards as an unavoidable accident, Leland v. Empire E er- 
ing Co., 135 Md. 208, 217, 108 A.570, 574. The jury should have been 


informed as stated in Washington C. & A. Turnpike Co. v. Case, 80 Md. 
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36, 45, 30 A.571, 573, that the law regards an unavoidable accident "as 
an inevitable occurrence, not to be forseen and prevented by vigilance, 
care, and attention, and not occasioned or contributed to, in any manner, 
by the act or omission of the defendant", 


Finally, since the issue of unavoidable accident was not raised 
by appellee in his answer or at pretrial, the instruction should not have 
been given, since that theory was not in the case until the request for 
instructions was made. Meadow Gold Products Co. v. Wright, 108 U.S. 
App. D.C. 33, 278 F.2d 867, should apply to defendants as well as to 
plaintiffs. Formal objection was made to defendant's instruction No. 3 
(J.A. 79), which was the instruction on unavoidable accident (J.A. 91). 


CONCLUSION 


The jury, having been permitted to hear improper cross-examina- 
tion about a hearsay letter which blamed appellant for the collision, being 
instructed by the Court that traffic regulations in this jurisdiction have 
the effect and force of law so any violation of them would be negligence 
in itself, and then not being informed that there is a traffic regulation, 

22 (c) which requires an operator to reduce speed if weather or highway 
conditions so require, but being told that there is a traffic regulation, 

76 which prohibits parking or standing more than twelve inches from the 
curb, and further that they could find from the facts in this case either 
that appellant was contributorily negligent or that the collisioncould 
have been due to an unavoidable accident was so misleading as to preclude 
appellants a fair trial. The foregoing, and the refusal of the Court to 
instruct on the last clear chance doctrine were prejudicial errors. 


It is respectfully submitted, therefore, that the judgment on the 
jury's verdict entered by the Court below be reversed with instructions to 
grant a new trial. 

Respectfully submitted, 
NORMAN H. HELLER 
715 Perpetual Building 


Washington 4, D. C. 
Attorney for Appellants 
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Transcript of proceedings of October 28; November 1, 2, 3, 
& 4; pp. 1-55 (appellant's copy) (Jeanette Rawls, reporter). 
filed. 


[ Filed August 5, 1959] 
COMPLAINT FOR NEGLIGENCE 

The complainants, Otto L. Capasso and Ann W. Capasso, through 
counsel, complaining of defendant Frank Webb Loops, allege as follows: 

1. The amount in controversy exceeds Three Thousand ($3000.00) 
Dollars, exclusive of interest and costs. 

2. Plaintiffs, Otto L. Capasso and Ann W. Capasso, are adult 
citizens of the United States and at all times mentioned hereinafter 
were lawfully wedded to each other. 
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3. Defendant Frank Webb Loops is a nonresident of the District 
of Columbia and is served under Section 40-423 of the District of 
Columbia Code. 

4. On, to wit, April 27, 1959, on a public street in the District 
of Columbia known as Constitution Avenue, N.W., at or near its inter- 
section with Ohio Drive, N.W., at a time when the plaintiff Otto L. 
Capasso was stopped in a United States Park Police Cruiser, defendant 
Frank Webb Loops operated his automobile in a negligent, careless 
and reckless manner so as to strike the rear of the vehicle in which 
plaintiff was stopped. 

5. Asa result of the negligence of the defendant, plaintiff was 
thrown about in said vehicle and received serious injury to his body 
including severe strain of the cervical spine, strain of the low back, 
and other permanent injuries. He suffered and continues to suffer 
excrutiating pain and limitation of motion of the neck and back. His 
nervous system was severely shocked with permanent injuries thereto 
and he will suffer from the effects of his aforesaid injuries permanently 
ahd in the future. 

6. Asa result of defendant's negligence, plaintiff Otto L. Capasso 
was hospitalized, required to undergo medical care and treatment for a 
substantial period of time in endeavoring to cure his aforesaid injuries 
and he will require such treatment in the future. He was unable to attend 
his occupational duties as a United States Park Policeman and he will 
in the future be required to lose time from his duties. In addition, he 
was unable to pursue his part-time off-duty employment by which he 
supplemented his family income and he will in the future be so handi- 
capped. 

7. As a result of defendant's negligence plaintiff Ann W. Capasso 
has suffered and will continue in the future to suffer the loss of services 
of her husband, which had been, prior to his injuries, of great value to 
her, and she will in the future be deprived of his affection, society, 
friendship, companionship and consortium. 
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Wherefore, the plaintiff Otto L. Capasso sues the defendant and 
demands judgment against him in the sum of Seventy-Five Thousand 
($75,000.00) Dollars, plus interest and costs of this action, and the 
plaintiff Ann W. Capasso sues the defendant and demands judgment 
against him in the sum of Twenty-Five Thousand ($25,000.00) Dollars, 
plus interest and cost of this action. 


/s/ Norman H. Heller _ 
Attorney for Plaintiffs 
715 Perpetual Building 
1111 E Street, N.W. 
NAtional 8-3551 


JURY DEMAND 
Plaintiffs hereby demand trial by jury on all issues. 
/s/ Norman H, Heller 


[ Filed August 26, 1959] 


ANSWER 
First Defense 
The defendant admits that on April 27, 1959, at or near the inter- 
section of Ohio Drive and Constitution Avenue, N.W. in the District of 
Columbia, there was a collision between an automobile being operated 
by the plaintiff, Otto L. Capasso, and an automobile being operated by 
the defendant. Defendant denies that the accident was caused by neg- 
ligence in the operation of his automobile. Defendant has no knowledge 
nor information sufficient to form a belief as to the allegations of in- 
juries and damages contained in the complaint. 
Second Defense 
The accident was caused or contributed to by negligence, lack of 
due care for his own safety and violation of the applicable Motor Vehicle 
Regulations upon the part of the plaintiff, Otto L. Capasso. 
HOGAN & HARTSON 


By: /s/ Frank F. Roberson 
Attorneys for Defendant 
[ Certificate of Service] 810 Colorado Building 
Washington 5, D. C. 


[ Filed July 22, 1960] 
PLAINTIFFS' PRETRIAL STATEMENT 

FACTS OF THE CASE 

On April 27, 1959, at about 6:30 P.M., plaintiff Otto L. Capasso, 
on duty as a United States Park Police Officer, was stopped at the north- 
west corner of Constitution Avenue, N.W., just west of the intersection 
of 23rd Street, N.W., a park area in the District of Columbia administered 
by National Capital Parks, National Park Service. It had been raining, 
the roadways were wet and it was drizzling, when Officer Capasso saw 
an automobile come on to Constitution Avenue from Ohio Drive and strike 
a light pole on the north sidewalk of Constitution Avenue just west of 
Ohio Drive. He put in operation the red flashing dome light of the 
police cruiser he was driving, the parking lights of the cruiser were 
lit, and he proceeded about ten to fifteen miles an hour to the point 
where the automobile had struck the pole. This automobile was partly 
on the sidewalk and partly in the roadway and he drew the cruiser up 
next to the automobile, leaned over to the right hand window, rolled the 
window down, asked the operator of the automobile whether he was in- 
jured and having been stopped about twenty seconds was struck from 
the rear by the automobile that defendant was operating. He was taken 
to George Washington University Hospital, Dr. Harrell, Police Surgeon 
notified, and he remained hospitalized until May 10, 1959, under the care 
of Dr. Hugo Rizzoli who was called in consultation. He remained off 
duty until October 15, 1959, when he attempted to go back to work on 
light duty. From December 1, 1959, to February 8, 1960, he was off 
duty, including hospitalization at Washington Hospital Center from 
January 5, 1960, to January 20, 1960, where a myelogram.was performed. 
He has been unable to go back to full duty for any length of time since 
January, 1960, and was ordered by the Board of Police and Fire Surgeons 
to report to the Police and Firemen's Retirement Board on July 14, 1960. 

Prior to the collision on April 27, 1959, plaintiff Otto Capasso 
had always supported his family, working a part time job at Hechinger 
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Company in addition to his police job, but since the collision has not 
been able to earn the additional money. He has become irritable toward 
his wife, plaintiff Ann Capasso, due to the bodily pain and mental de- 
pression caused by the pains and financial difficulty. Plaintiff Ann 
Capasso has been injured by the loss of her husband's society, com- 
panionship, consortium and friendship not only during the periods when 


he was hospitalized, but for most of the time he was at home. 
NEGLIGENCE CLAIMED 

Defendant operated his vehicle at a speed greater than was 
reasonable and prudent under the conditions, he failed to control the 
speed of his vehicle so as to avoid colliding with the vehicle in which 
plaintiff was stopped, and failed to use due care in the operation of his 
automobile. 

Defendant followed plaintiff's vehicle more closely than was 
reasonable and prudent and without regard for the traffic upon and the 
condition of the highway. 

Defendant failed to give his full time and attention to the operation 
of his motor vehicle. 

Defendant violated both the Traffic and Motor Vehicle Regulations 
of the District of Columbia and the Traffic Regulations administered by 
National Capital Parks, National Park Service, as set out in Title 36, 
Code of Federal Regulations, Sections 3:31 (a) (b) (c) (e), 1957 Supp. 

Plaintiff says that this collision was the result of the sole neg- 
ligence of the defendant, without any negligence on his part contributing 
thereto, but in the event that the evidence does disclose any contributing 
negligence on the part of plaintiff, then plaintiff says that the defendant 
had the last clear chance to avoid the collision. 

Plaintiffs say that the instrumentality which caused plaintiffs’ 
injuries was in the exclusive control of the defendant, that the collision 
would not have occurred in the absence of negligence on the part of the 
defendant, and therefore raise the doctrine of res ipsa loquitur. 
INJURIES CLAIMED 

Strain of the muscles, ligaments and tendons of the cervical and 
lumbar spine; subluxation (rotary) of C-1 on C-2; possible ruptured 
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disc between L-4 and L-5; severe anxiety reaction and depression; 
exacerbation and aggravation of a previous lumbo-sacral back strain 
which for a time prior to the collision had been asymptomatic. Head- 
aches and severe nervous reaction which are controlled by medication. 
Plaintiffs claim permanency of both the physical and mental injuries 
set out. 
SPECIAL DAMAGES 

The following special damages are based on the figures compiled 
as of July 13th, 1960: Except as noted* 

Loss of time from employment (basis below)* $4440.00 

Loss of time part time employment Hechingers* 1375.00 

Treatment and examinations Police Clinic* 300.00 

George Washington University Hospital 381.49 

Physical Therapy and plaster collar GWU Hosp. 128.00 

Washington Hospital Center 470.65 

Dr. Hugo Rizzoli* 205.00 

Medications 100.00 

Lumbo-sacral brace 25.00 

"$7425.14 

*Loss of time from employment as U.S. Park Policeman is based 
upon 39 weeks, 4 days and 6 hours to May 20, 1960 at the yearly salary 
of $5780.00, or $111.15 per week. The loss of time after May 20, 1960 
will be based upon $6000.00 per year. 

*Loss of time from part time employment at Hechingers is based 
upon 1 year and 3 months to July 27, 1960, at the rate of $1100.00 per 
year which was the amount earned in 1958. 

*Treatment and examinations at the Police Clinic is based upon 
the reasonable value of 100 visits. 

*Dr. Rizzoli's bill is to May 24, 1960. 

Future computable damages based upon disability retirement 
from the United States Park Police force. Plaintiff has been ordered 
before the Police and Firemen's Retirement Board on July 14, 1960. He 
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would have been permitted to continue in his job until age 60 as per 
Title 4, Section 528 (2), District of Columbia Code, 1951 Edition Supp. 
VII. Based upon present salary of $6000.00 per year for 25 years, 
future loss will be at least $150,000.00, since there was reasonable 
expectation that plaintiff would have received a promotion before man- 
datory retirement. This figure will have to be reduced to its present 
value and plaintiff expects to call an actuary as witness. 3 
STIPULATIONS REQUESTED 

Admission into evidence without formal proof, subject to Gpietion: 
the following: 

1. Pertinent traffic regulations including both the National 
Capital Parks Regulations and District of Columbia Traffic Regulations. 

2. Latest life expectancy table compiled by Department of Health, 
Education and Welfare. (Due August 1, 1960). 

3. Plaintiff's personnel file including sick leave records as kept 
by the United States Department of Interior. 

4. Hospital charts from George Washington University ee 
and Washington Hospital Center. 

5. X-rays taken at Washington Hospital Center 9/29/58, 1/5/60, 
X-rays taken at George Washington University Hospital 4/27/59 and 
X-rays and bill in the sum of $20.00 taken by Dr. Weber 5/26/60. 

6. Photostatic copies of plaintiffs' Federal Income Tax = 
for the years 1955, 1956, 1957 and 1958. 

Plaintiffs request that they be permitted to amend the ad damnum 


clause of their complaint raising plaintiff Otto L. Capasso's claim to 
$125,000.00 instead of $75,000.00. 


Plaintiffs hereby put defendant on notice that in view of the 
diagnosis of Dr. J. Blaine Harrell in his report dated June 28, 1960, 
that the original neck and lumbar strain has been compounded by 
depression and a severe anxiety reaction, that he expects to be examined 
and or treated by Dr. Hyman Shapiro, a neuropsychiatrist, re be 
called as a witness. | 

Copy to Jeremiah Collins, Esq., postage prepaid, July 13, , 1960. 

/s/ Norman H. Heller 
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[ Filed July 22, 1960] 
PRETRIAL STATEMENT OF DEFENDANT 

Defendant admits that on April 27, 1959 at or near the intersection 
of Ohio Drive and Constitution Avenue, N.W. in the District of Columbia, 
there was a collision between an automobile being operated by the plain- 
tiff, Otto L. Capasso, and an automobile being operated by the defendant. 
Defendant denies that the accident was caused by any negligence or care- 
lessness attributable to him. Moreover, defendant asserts that the ac- 
cident was caused or contributed to by the negligence and lack of due 
care for his own safety by the plaintiff, Otto L. Capasso, because of 
the improper place in which he stopped his automobile; because he 
failed to give advance warning of the fact that he was going to stop his 
automobile in the place where he stopped it. 

Requested Stipulations 

1. Defendant may have the plaintiff, Otto L. Capasso, examined 
by physicians of its choice prior to trial. 

2. Plaintiff will provide defendant with all copies of all reports 
of all treating and examining physicians within 15 days. 

HOGAN & HARTSON 

[ Certificate of Service] By: /s/ Serena Collins 
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[ Filed July 22, 1960] 
[ PRETRIAL PROCEEDINGS] 
July 21, 1960 

This is an action in tort for personal injuries, loss of consortium, 
services, society, etc. 

The PLAINTIFFS' CONTENTIONS as to the facts, the negligence 
claimed, injuries and special damages claimed, are set out in the state- 
ment which is attached hereto and made a part hereof by reference. 


DEFENDANT'S CONTENTIONS: 
D admits the time and place of the accident; the weather conditions; 
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and that there was a collision between an automobile operated by the 
P Otto Capasso, and an automobile being operated by the D. D.denies 
that the accident was caused by any carelessness or negligence atttib- 
utable to him, and asserts that the accident was caused or contributed 
to by the negligence and lack of due care for his own safety by the Pp 
Otto Capasso because of the improper place in which he stopped his 
automobile, his failure to give advanced warning of the fact that he was 
going to stop the automobile in the place where it was stopped. : 
STIPULATIONS | 
Counsel for P agrees to make the male P available for the pur- 
pose of medical examinations by physicians of D's choice, to be had 
prior to, but not to interfere with, the trial of this case. The parties 
will mutually exchange all copies of all reports of all treating and 
examining physicians, on or before Sept. 1, 1960, and will exchange 
all subsequent medical reports received by them within 48 hour's of 
the alert of this case for trial. 


The following may be introduced in evidence without formal 
proof, subject to objections as to materiality and relevancy; 


D.C. Traffic Regulations and National Capital 
Parks Regulations 


HEW Life Expectancy Tables 


Hospital Records, photostatic copy initialed by 
Examiner, of Washington Hospital Center and 
George Washington Hospital 


X-ray plates and bills 


Photostat copies of P's Federal Income Tax returns 
for the years 1956, 1957, 1958, 1955. 


Hospital bills, initialed by Examiner 

P indicates at pretrial that he anticipates an examination and/or 
treatment of a neuro-psychiatrist between date of pretrial and trial. 

P's witnesses: The Ps, Dr. Rizzoli, Dr. Harrell; Personnel 
records from Department of Interior; Investigating Officer Smith, and 
Officer Welsh; Mr. Burquist; Records from Hechinger; Thomas McCarthy, 
Sr. and Jr. : 
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D's witnesses: D knows of no other witnesses than those listed, 
except the D, and Records Custodians. 
The Examiner has requested counsel for D to appear at trial 
with the maximum amount of authority to settle this case which will 
be allowed him by his principal. 


/s/ Jobn J. Finn 
Pretrial Examiner 


Attorneys: 
/s/ Norman H. Heller, Plaintiffs 
/s/ Jeremiah C. Collins, Defendant 


[ Filed Jamary 24, 1961] 
EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


Washington, D. C. 
Monday, October 31, 1960 


The above-entitled matter came on for further trial before The 
Honorable MATTHEW F. McGUIRE, Judge, United States District Court 
for the District of Columbia, at 10:00 A.M. 

* * * 
PROCEEDINGS 
MR. OTTO LOUIS CAPASSO, 
a Plaintiff, was called as a witness in his own behalf, and, having been 
duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. NORMAN H. HELLER: 

Q. State your name and address please. A. Otto Louis Capasso, 
1115 Lewis Avenue, Rockville, Maryland. 

Q. Where were you born, Mr. Capasso? A. I was born in 
Brooklyn, New York, on November 8, 1924. 

Q. Are you married? A. Yes, sir. 

Q. What's your wife's name? A. Ann Walton Capasso. 

Q. When and where were you married? A. March 23, 1946, in 
Washington, D. C. 
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Q. Are you presently employed? A. No, sir. 

Q. What was the last employment that you had? A. Iwasa 
Park Policeman. 

Q. When did that employment end? A. September 30, 1960. 

Q. For how long a period prior to September, 1960, were you a 
member of the Park Police Force? A. Ten years and two months. 

Q. Directing your attention to April 27, 1959, did something 
unusual happen to you? A. Yes. I was struck by a vehicle that 
collided with my cruiser. 

Q. When and what time then and where did that happen? A. It 
happened approximately 6:15 P.M. on Constitution Avenue, westbound at 
Ohio Drive. 

Q. Were you on duty for the Park Police at that time? A. Yes, 
I was. 

Q. What time had you gone on duty? A. Three P.M. 

Q. Going back to 3:00 P.M. on that day, when you reported in to 
the Park Police what did you do? A. I went to Roll Call. 

Q. How long did that take? A. Approximately twenty to twenty- 
five minutes. 

Q. Where did you go after that? What was your assignment? 

A. My assignment was to patrol the Potomac Park area that consisted 
of Constitution Avenue around the Memorial, downtown and Indiana 
Avenue to the Rock Creek Parkway. 

Q. How would you accomplish this patrol? A. With my cruiser. 
And the cruiser -- member of the patrol. 

Q. What time did you start the patrol with the cruiser? Do you 
remember? A. Approximately 3:30 P.M. 

Q. What kind of a day was this? A. It was a rainy day. 

Q. Before you took the cruiser out to the street did you do any- 
thing with it? A. Yes. According to our regulations we must check 
all the cruisers, lights, siren, horn -- to take the safety precaution. 

MR. ROBERSON: If it please The Court, I submit this is im- 


material. 


14 

THE COURT: There is no question, I don't believe Mr. Heller 
raised, that there was anything wrong with the vehicle that he was driving. 

Q. Now from the time you went out patroling until approximately 
6:00 P.M. where did you patrol? A. I patrolled Constitution Avenue 
during the rush hours, and Indiana Avenue, in and around the Lincoln 
Memorial, Jefferson Memorial and heavy travel in that part of the area. 

Q. Now tell the Court and the Jury what happened at approximately 
6:15 P.M.? A. Well, at approximately 6:15 P.M. I was parked west of 
23rd Street on Constitution Avenue on the north curb. I guess I was 
there 2 few minutes when I observed an accident; and when I observed 

the accident I realized I should go there to handle the accident, 
and I put on my red light. I didn't need a siren because of this -- 

MR. ROBERSON: May it please the Court, nobody has asked 
whether he needed a siren. I object. 

THE COURT: Let me interrupt for a moment. You gentlemen 
can agree on a graphic sketch of the area. That is just one question. 

MR. HELLER: I don't have one, but I believe Mr. Capasso would 
be able to draw one. 

THE COURT: Let somebody draw one, and make sure’ you agree 
on it. Move the blackboard around so the jury won't see where your 
disagreement might arise. 

MR. ROBERSON: I suggest Mr. Capasso draw one on the back 
of the blackboard that we can agree on. A physical stipulation. 

THE WITNESS: (Leaves witness stand and walks to the blackboard.) 

THE COURT: You may relax, members of the jury. Speak amongst 
yourselves about anything except this. 

MR. ROBERSON: So far Constitution Avenue is running north and 
south, but we have decided to change that. 

THE COURT: Well, I think we ought to be ready by now. 

(Thereupon Counsel for the parties approached the blackboard.) 

THE COURT: Now don't, gentlemen, let's try to figure by the 


scale. Just give us the picture. (Counsel for the parties move the 
blackboard around to face the jury and the Court.) 
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THE COURT: You may resume the stand, sir. 

THE WITNESS: (Resumes witness stand.) 

THE COURT: Now there was a question asked by Mr. Heller about 
a siren, and it was objected to and the objection will be sustained because 
that is not material. 

MR. HELLER: Your Honor, I think he had a right to -- | 

THE COURT: I don't want you to argue anything with reference 
to admissibility or excludability of evidence. I have ruled on it and it 
is error, and it is error with a capital E because this gentleman (indi- 
cating the report) is taking it down. 

BY MR. HELLER: 

Q. Mr. Capasso, you have drawn a diagram on the blackboard of 
the area in which this collision took place. A. Yes, sir. 

Q. Will you describe the road as you know it? 

THE COURT: Just a minute. Which road? 

MR. HELLER: Constitution. 

THE COURT: Could I suggest this to you, Mr. Heller? Have him 
identify what the main artery or roadway is or was at the time and the 
other so the jury will have completely fixed in its mind the physical 


locale there and representative of where this accident happened? 
BY MR, HELLER: 
Q. Will you state what the streets showing on that diagram are? 


A. Right. 

Q. Do you know the names of the streets? A. Constitution 
Avenue. 

Q. Which way does that run? A. Constitution Avenue runs 
East and West. 

Q. What is the name of the street that is drawn below? 
A. Below in the center is Ohio Drive coming out of Indiana Avenue 
and the street to the left is 26th Street, and far to the left is Rock 
Creek Parkway. To the East, 23rd Street running north and south. 
To the top center is the driveway for the C.I.A. parking lot. 
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Q. With reference to the width of Constitution Avenue, do you 
know how wide that is? A. About eighty feet. 

10 Q. Do you know how many lanes of traffic there are on Constitution 
Avenue at 23rd Street, or from 23rd to 26th to accommodate? A. Eight 
lanes. Four east and four west. 

Q. Do you know what the grade of that street is? A. It is level 
grade. 

Q. Now going back further east on Constitution Avenue, rather 
back as far as 15th Street, are there any curves or turns between 15th 
and 26th Street? A. No, sir. It is all straightaway. 

Q. Any type of streetcar tracks or anything on Constitution 
Avenue in this area? A. No, sir. 

THE COURT: What is that legend up there in the upper lefthand 
corner? What's the writing? What is that? 

MR. HELLER: Rock Creek Parkway. 

THE COURT: Well, I thank you. 

BY MR. HELLER: 

Q. Now, directing your attention to approximately 6:15 on 
September 27, 1959, at 6:15 P.M., will you approach the board and tell 
the Court and jury exactly what took place from the time you said you 
saw anaccident? A. Yes, sir. (Approaches the blackboard) 

This is not a scale model. I will have to do the best I can. 

I was parked at approximately twenty or thirty feet west of this 
crosswalk, north and south crosswalk -- This crosswalk north, and 
south crosswalk at 23rd Street. 

When I was talking to two or three or maybe more of the men 
there who were standing there and told me tiat the street was wet and 
slippery. And I waited there a few minutes, and then I saw a car, 
observed a car coming out of Ohio Drive, and when it got to about the 
center, skidded across and hit this light pole. This is the pole (draws 
at top of the board). And the position of that car as it came out of Ohio 
Drive, skidded and hit that pole. 
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Now this car is too big for the scale (pointing to model car), but 
he was in that direction -- not quite taking the whole length. 

He was on a northwest, southwesterly direction. His front end 
was facing northwest. When I saw that, I turned on my red light or 
dome light on the top of the cruiser, which are the large ones, ‘and I 
proceeded toward the accident. As I proceeded I radioed that the condi- 
tion here was slippery and to get some sand in that area. 

12 Now as I was going I went on an angle since there is no traffic 
in front of me. I went on an angle with my red light on, radioing the 
headquarters about the sand. I came about here (indicating on board), 
partially. 

Like I said, the two lanes, partially in the second lane. Not too 
many feet in the second lane. And as I was observing the car, the man 
in this car that hit the pole did not get out, and he hit the pole very 
smartly. Hit the pole very smartly, and I didn't see him get out of the 
car and figured he was hurt. So I came around here. 

MR. HELLER: Your Honor, I suggest that he draw these cars on 
there rather than having them slipping and sliding like he is doing. 

THE WITNESS: I think it will be better. 

THE COURT: Well, maybe we have another car that doesn't slip 
and slide. A. (Continuing) We will assume that this little truck here 
is the car that hit the pole, and this is my police cruiser. I was in such 
a position because I wasn't quite far in the center of the lane because 
he was in a northwest, southwesterly angle, and, of course, my concern 
was to see if the man was injured, because he didn't get out of the car, 
from the time I saw here at 23rd. And I leaned over to open my window, 
my righthand door, because it was raining, and I asked him if he was 

13 hurt. However, before I could get a reply I was hit in the rear 
smack on the bumper; and that was the accident. 

Q. You can resume the stand. A. (Resumes witness stand.) 

Q. How fast did you drive from where you stopped at 23rd Street 
to the man's car? A. About ten or fifteen miles an hour. 
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Q. Did you have any difficulty coming to a stop next to him? 
A. No, sir. 

Q. What did you do after that, directly after the impact? A. Di- 
rectly after the impact I got out of the car and went over to the curb. 

Q. At that time did you observe the cruiser, your cruiser you 
were driving? A. Yes, I did. 

Q. Did you observe the red light? A. The red light was still on. 

Q. Would you describe what the light was doing to the Court and 
jury? A. The red light? 

THE COURT: Just a minute. He has already testified to that. 

He said he started the light before he started. Isn't that right? 
14 THE WITNESS: That's right. 

THE COURT: We all know what red lights on cruisers do. 

MR. HELLER: Your Honor, I think he ought to be able to say 
what he was doing. 

THE COURT: The man has testified that before he started it was 
parked. He saw this accident. He turned his red light on. That is the 
red light on top of the cruiser. Now we have never seen him actually. 
We have seen it on TV, the same thing. You can tell the jury if you 
want to. 

THE WITNESS: The light was lighted and revolving. It wasn't 
following anything. 

BY MR. HELLER: 

Q. Did you see or talk to the driver of the automobile that struck 
your cruiser? A. I saw him. Yes, sir. 

Q. Do you recognize him in the courtroom today? A. Yes. 

Q. Do you know his name? A. Mr. Loops, L-0-0-p-s. 

Q. What conversation did you have with Mr. Loops right at the 
scene? A. Well, we didn't have much of a conversation other than I 
told him my back was hurt. 

Q. Was there any conversation as to how this collision had 
occurred? A. Well, Mr. Loops told me that he was going around twenty 
miles an hour and he applied his brakes twice, and I think the first time 
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he applied his brakes it didn't hold any applyment again and he collided 
with the rear end of my cruiser. 

Q. Now what damage -- what, if any, damage could you observe 
to the Park Police cruiser? A. Just the bumper. Hit me square in 
the bumper. There wasn't too much damage to the cruiser. 

Q. Did you observe Mr. Loops' car? A. Yes, I did. 

Q. Will you describe it? A. Yes. 

Q. After the collision? A. His grille was mashed in, and the 
bumper guard, bolt to the bumper guard broke off and I think the hood -- 
yes, the hood was not all the way up, but it came up, and, of course, I 
don't know whatwe did in the rain. 

16 I saw something leaking under the car. I don't know whether it 
was the radiator damaged or part of the rain. 

Q. Do you know what time it started to rain that day? A. It was 
raining all day. 

Q. In the course of your patrol that day have you had occasion to 
go past that same vicinity before? A. Yes, I have. 

Q. Approximately how many times did you go by there? me Oh, 
five or six times. 

Q. Did you have occasion to observe automobiles on that street 
from 23rd Street to Ohio Drive? A. Yes. They were coming out of 
Ohio Drive. 

MR. ROBERSON: May it please the Court, I submit it is immaterial 
what the condition was earlier that day. The condition at this time is 
the only-- 

THE COURT: That would seem to be. We are only concerned with 

‘the peculiar and particular circumstances out of which this accident 
arose. What happened earlier that day, what happened the day before, 
or the day after that, is immaterial. 

BY MR. HELLER: 

Q. Now, Mr. Capasso, did you observe the automobile that had hit 

the pole? A. Yes, I did. 
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Q. Do you remember what damage there was to that automobile? 
A. There was considerable damage -- the grille, the hood underneath. 
It was in very considerable damage to the low car. And it hit the base 
of that pole, that concrete. Steel or housing I should say; and it did some 
good damage to that car. 

Q. Now from the time you stopped next to this automobile until 
the impact, how long were you standing there approximately? A. Oh, 
about fifteen seconds. 

Q. What type of day was this? Were the street lights on or were 
the lights? A. I don't think the lights were on. 

Q. Was it a bright day? A. It was a bright, like, you know -- 
raining on and off all day -- and sometimes it would be foggy and some- 
times -- at this particular time it was pretty light. 

Q. Now what happened directly after that, after the impact -- I 
mean after you got out of the cruiser? A. Well, first I radioed for a 
cruiser to come to the accident and told them I was hurt. 

Q. Dida cruiser come? A. Yes, a cruiser came. 

18 Q. Do you know the name of the policeman that came? A. Yes, 
it was Officer Smith. 

Q. Did you observe his automobile when he drove up? A. Yes, 
I did. 

Q. Would you describe how he drove up to the scene? 

THE COURT: Now how material is that? 

MR. ROBERSON: I object to that. 

THE COURT: I don't certainly want to in any way prohibit you 
from fully trying your case, but I have an objection also that, if we 
don't go off on tangents -- Now I fail to see any materiality with 
reference to the description of how Officer Smith drove up. We are 
only concerned with this gentleman, the accident, what Mr. Loops did, 
what he did and the lighting and the condition of the weather; and then, 
of course, the damage, the amount of damage. Unless you have some- 
thing very material. You may approach the bench. 


21 

MR. HELLER: May we approach the bench, Your Honor ? 
(Thereupon Counsel for the parties approached the bench, and in a 
low tone conferred with the Court as follows :?) 

MR. HELLER: Your Honor, in Mr. Roberson's opening statement 
he said he was going to show that this was a very, very slippery place, 
extraordinarily. 

19 This is proof that the other vehicles directed almost in the same 
time within several minutes were able or did come to the scene. 

THE COURT: That is fine, but when you say, "describe the vehicle", 
that means to me, what sort of car it was. Ask whether he knows, 
whether or not Officer Smith had any difficulty. If he did know - 

MR. ROBERSON: Just a minute, Your Honor. I would object to 
that on the ground that what I said I was going to show that Mr. Capasso 
himself had seen, the car skidding, and the same thing happened before 
that accident; and I do not think it is material whether a man came along 
after the accident, having heard over the radio that this was a slippery 
spot and knowing that he was going to stop there, that would have no bear- 
ing on whether or not this was slippery or not. 

THE COURT: He may ask a question as to whether or not as to 
the circumstances Officer had any difficulty in approaching the: scene. 
That is all. (Thereupon Counsel for the parties resumed their places 
at the trial table, and the following occurred in open court:) 

BY MR. HELLER: 

Q. Mr. Capasso, did you observe Officer Smith come to a Eetop at 

the scene? A. Yes, I did. 

Q. Did he have any difficulty coming to the stop? <A. No, sir. 

He didn't. 

Q. Were there any other members of Park Police who came to the 
scene after that? A. Yes, they did. 

Q. Do you know who? A. It was Corporal Wright, a motorcycle 
man, Sergeant McNally. I understand he has been promoted since then. 
He came on his motorcycle to the scene. And another Sergeant came to 
the scene. 
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Q. Now, after the incident -- Strike that. What happened to you 
in the impact as you described it? A. Well, as I testified before, I 
was leaning over it to turn the window down to see if this man was hurt, 
because he hadn't gotten out of the car yet, and then I was struck and I 
felt the sharp pain in my lower back. 

Q. How long did you remain at the scene? A. I waited for the 
cruiser to come with Officer Smith so I could give him my license as 
to the accident, and I stood on the curb for a while. * * * * ~ 

* * * * * 

29 Q. Now after the collision onApril 27, 1959, did there come a 
time when you went to return to duty with the United States Park Police? 
A. Yes, sir. I believe it was in the latter part of October I went back 
as a light duty man. I worked plain clothes either in the office or out 

30 around the basin checking. I didn't have any duties except to 
observe. Hf I observed anything I was to call the uniform cruiser, 
unless it was a -- 

Q. What was your physical condition during this time? A. I had 
the back and neck trouble, and I couldn't take it long. I couldn't work 
in this condition. 

Q. What happened after you worked the light duty for several 
weeks? A. I reported back to the police where they put me off duty 
again. 

Q. Do you know how long you stayed off duty that second time? 
A. Well, I was off duty up until about the 1st -- the latter part -- it 


was after the Christmas holidays. 
* * bd * * 


42 Q. Referring to the diagram you drew on the board, do you know 
approximately what distance it is from 23rd Street to the pole that the 
car headed? A. Iestimate about four hundred fifty to five hundred 
feet. 

MR. ROBERSON: May it please the Court, I think that should go 
out because there will be an officer here to measure it. 
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THE COURT: Well, he can give his opinion as to what the distance 
is as he judges it or judged it then. When it comes to the Court we can 
get an accurate distance from somebody else who is responsible for that 
type of presentation. | 
43 BY MR. HELLER: 
Q. How long did it take you to go from where you were parked to 


the place where a man had hit the pole, approximately? A. About 


fifteen seconds, I guess. 
* * * * * 
CROSS EXAMINATION 
BY MR. ROBERSON: 

Q. Mr. Capasso, on this day of the accident, the reason you second 

back here at 23rd Street was because three male citizens hailed you down, 
isn't that so? And when they hailed you down they told you that Bere 
was? A. Yes. 

Q. And when they hailed you down there was -- they told you there 
was a very slippery condition of the street down here at Ohio Drive and 
Constitution Avenue, didn't they? A. They already told me that they 
saw a car skidding down. They saw a car skidding across Constitution 
Avenue from Ohio Drive. 

Q. Didn't they tell you, Mr. Capasso, that they were very slippery 
road conditions down there at Ohio Drive? A. That's what they told me. 
Yes, sir. 

Q. And when you got that message you immediately radioed that 
end to your dispatcher, didn't you? A. No, not immediately. 

Q. Mr. Capasso, do you remember making an official report of 
this incident to the Head of U.S. Department of Police on April 28, 1959 ? 

48 THE COURT: Just a minute. Is that date correct? 

MR. ROBERSON: Yes, sir. 

THE WITNESS: April 20th. 

THE COURT: I thought the accident happened on April aith? 

MR. ROBERSON: It did, but he made a written statement | to the 
Police Chief as to what Iam going to ask him about on August 20th. 
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A. You said April 20th. 

Q. Iamvery sorry. A. I think that was a statement. 

Q. You did make sucha report? A. I don't remember. I was 
in the hospital after that. I don't remember writing a report at all. 

Q. You weren't in the hospital in August, were you? A. No. 

Q. Doesn't it refresh your recollection that on April -- on August 
20, 1959, you wrote to the Police Chief that: "Three male citizens 
flagged me down at 23rd Street and Constitution Avenue, and advised 
me of the slippery road conditions at Ohio Drive and Constitution Avenue, 
and I immediately reported this condition to the dispatcher"? A. I 
might have written that later on in my -- when he asked me to write 
something about it. I believe it was probably on the back of the accident 
form. Iam not sure. I am not saying I didn't write them because we 

have to report everything. I make a report on everything. There 
is no doubt that I probably made that report, but what I don't recollect 
is saying exactly what you are reading there. 

Q. The thing I am interested in, after these three male citizens 
told you about slippery conditions down at Ohio Drive,that you immediately 
reported that to your dispatcher. A. Well, as we were talking I saw this 
car skidding across, and that is the only car I saw skid. Now the report | 
of it as I was going to the scene. Well, I didn't stay on that corner for 
an hour. I was only there a few minutes, and I reported the condition 
after that car hit that pole. 

Q. Well, answer my question. At and about the time these citizens 
flagged you down and told you about the slippery conditions you called 
for sand, didn't you? A. I called for sand after that car skidded across 
half of Constitution Avenue into that pole because I didn't see any car 
skidding until this one car here, and then I reported. I don’t know how 
I worded that in my report to the Chief, but I said I immediately reported 
probably after I saw the car hit. 

50 Q. What was the name of the man that whose automobile touched 
the lamp post? A. I later learned his name was Berquist or something 
like that. 
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Q. And you actually saw him skidding at least half way across 
Constitution Avenue and up against the curb and across the curb and 
into the lamp post, didn't you? A. That's right. 

Q. Saw this when you were this long from the scene? A. Yes, sir. 

Q. And even before that you had seen another motorist skid com- 
ing out from Ohio Drive, hadn't you? A. I don’t remember sects 
another motorist skid. Not that I can recall. 

Q. Just a minute. Don't you remember having your deposition 
taken under oath? 

THE COURT: Just a minute here. There is no question pending, 
and please answer the questions. Don't volunteer. 

THE WITNESS: All right. 

Q. You remember having your deposition taken under oath and 


being asked questions about this accident on October 5, 1959. You came 
up to the Office of the Defendant's Attorneys with your Attorney, and 
questions were asked you about it under oath? A. Yes, sir. : 


51 Q. Was this question asked you, and did you answer it this way: 
Page 22 of that deposition: 
"Q. Had you seen any other cars skid there? 
"A. I saw one car that skidded a little bit, but not 
enough. Of course, he was going at a higher rate of speed 
than normal. 
"Q. Faster than the car involved in the accident ? 
"A. Oh, yes." 
A. I recall that now. I didn't recall at the time I did answer it that way. 
Q. So before this accident between your cruiser and Mr. Loops 
you had seen personally at least two cars skidding down in that Saree 
hadn't you? A. Well, that would be correct. Yes. 
Q. And Constitution Avenue is about eighty feet wide, isn't it? 
A. Approximately so. 
Q. Each lane is about ten feet wide? A. Approximately. 
THE COURT: Just a minute. We are getting a little scattered. 
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52 THE WITNESS: Yes, I would rather not use it. 

THE COURT: If that is pointed towards me a little bit and down 
we won't have any difficulty. (Indicating microphone in front of witness) 

THE MARSHAL: (Corrects microphone for witness) 

BY MR. HELLER: 

Q. And this car that had collided with the lamp post you had seen 
skid about half way across Constitution Avenue, had you not? A. Yes, 
sir. 

Q. In other words, about forty feet? A. Approximately. 

Q. And when you saw that did you proceed down to the scene of 
this lamp post incident? A. Yes, I have. 

Q. Now before you pulled out from this curb up here at 23rd 
Street to go down to the scene of the accident, did you look back to see 
if there were any automobiles coming that would interfere with your 
course of travel? A. No, sir. 

Q. When you got down to the scene of the accident did you look 
back to see if there were any cars coming which would be -- which your 
stopping would interfere with? A. I didn't see any cars. 

53 Q. I didn't ask you that. I asked if you looked back. A. No, I 
didn't look back. 

Q. Mr. Capasso, aren't you familiar with traffic regulations in 
the District of Columbia requiring people going to park at an available 
curb space to pull up parallel within twelve inches of the curb? 

A. Yes, sir. 

Q. When you got down to where this car was up against the lamp 
post -- by the way, it was still up against the lamp post or wasn't it down 
along beside the curb when you got there? A. It was up against the 
lamp post as far as I can recall. I don't know whether it was in the street 
after it hit. But it hit the lamp post, and I saw that car in that position 
with the car up against the lamp post. 

Q. Were you still at the scene when that car was first moved? 

A. I don't recall it being moved. 
Q. You did not let anyone move any of the vehicles from the time 
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you arrived at the scene until after you left to go to the hospital, did 
you? A. That's right. I had to get an investigator over there to 
54 investigate both accidents. 
Q. So before you went to the hospital, you had not seen this car 
move, had you? A. I don't believe I had. I honestly don't believe 
I had seen the car move back or away or anything like that. 


Q. As a matter of fact, that car was within your vision from the 
time it came into contact with the light pole until after you went into 
the hospital, wasn't it? A. I beg your pardon? 


Q. It was in your range of view from the time you saw it contact 


the pole until you went to the hospital? A. Yes, sir. 


Q. During that time did you see it move atall? A. I didn't. 
No, sir. 
Q. And did you leave your Police cruiser where it was after the 


impact between your cruiser and Mr. Loops' car? A. Yes, sir. I 
left it. 


Q. And you also required Mr. Loops to leave his car out there 
where the point of impact was; isn't that so? A. Yes, sir. 


Q. So when the investigating officer, Mr. Smith, came to the scene 
of the accident, so far as you know, all three vehicles were still in their 
original position; is that correct? A. Yes, sir. 


Q. Now at this time of the evening, a week day evening, this was 
a Monday evening, wasn't it? A. Monday. 


Q. There was no parking allowed routinely along the north curb 
of Constitution Avenue in this area, is there? A. Yes, there is. At 
the time there was. I am not sure, but I believe there was two-hour 
parking along west of 23rd Street. 


Q. During rush hours in the afternoon? A. Yes, sir. 


Q. Going west? A. Yes, sir. Going west. Yes, sir. 
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Q. Now at the time you arrived at the scene of the accident 
there was ample room for you to have pulled up behind this car of 
Mr. Berquist against the curb, wasn't it? A. Yes, sir. 

Q. There was also ample room for you to park ahead of it against 
the curb, wasn't there? A. Yes, sir. 

Q. Instead of doing that you were out here in this second lane 
curb; is that correct? A. Not all way in the second lane curb. 

Q. In any event, were you in the position that your car was when 
Mr. Huntington Smith arrived at the scene, the investigating officer ? 

56 A. Well, I don't know what he put on his report, but I know that 
I was in part of the second lane. 

Q. Mostly in the second lane, weren't you? A. Well, I can't 
recall exactly by feet or inches, but I did go over into the second lane. 
But I don't say it was a whole lane. 

Q. You will admit not within twelve inches of this curb? A. No, 
I was not within twelve inches of the curb. 

Q. You were nowhere close to twelve inches within the curb, were 
you? A. Nowhere close. 

Q. Now in the U.S. Park Police setup where is your headquarters ? 
A. 625 Indiana Avenue, Southwest. 

Q. Is that where you reported for duty on your duty? A. Yes, 
sir. Most of the time we reported there. Sometimes we go direct to 
the beat. 

Q. Each officer has headquarters where messages are left for 
him, doesn't he? A. Yes, sir. 

Q. And whenever there are training bulletins put out or official 
notices that go to Capasso, it will be put in his box there; is that right ? 

57 A. Yes, sir. 

Q. Did you have such a book at the headquarters? A. Yes, sir. 

Q. Are you familiar with the training bulletins relative to 
investigating officers? 

THE COURT: You had better come up here please. 
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(Whereupon Counsel for the parties approached the bench, and in 
a low tone conferred with the Court as follows:) 

THE COURT: I have seen that you are bringing attention to 
bulletins in which there are regulations. As to questions of patrolling 
vehicles and the circumstances you can bring this out in cross examina- 
tion, but for the moment you can't because it goes to his testimony 
directly and it was a regulation or directive on which was what a superior 
said, and that would be material, but I am going to exclude this whole 
line of inquiry on this basis. Testimony as discussing any violation of 
interdepartmental regulations or rules of guidance bulletins would not 
be negligence. That is No. 1. 

No. 2, in a situation it is purely advisable, and in addition to that, 
it is for the interim regulation of the Department in relation to the 
Department's activities, the public -- But that is no problem from 
the standpoint of this officer and the party as an individual. 

The only standard there, however, is the same standard here 
that everybody else has. So, therefore, that standard, it cannot be an 
interdepartmental regulation. : 

MR. ROBERSON: Would Your Honor hear me on this, because 
I think it is rather a basis for the rulings based on erroneous concep- 
tion of what these regulations are and continued to do and continue to 
take, not only the public, but the Police Officers themselves. I think 
it has a direct bearing on contributory negligence. 

THE COURT: By tentative rule and up to now you have said 
nothing to make me change it as I have indicated. Go along with your 
cross examination. As to other matters. And I will give you time to 
value that later. 7 

MR. ROGERSON: Yes, Your Honor. I want to make a proffer at 
this time. 

THE COURT: Excuse me. You are making the proffer now, and 
T assume that actually your proffer will be your argument ? 

MR. ROBERSON: Yes. That there is in existence a Park Police 
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Training Bulletin No. 5 issued on November 8, 1954, entitled "Accident 
Investigation" which prescribes fifteen standard procedures for Park 
59 Police Officers in investigating accidents. One of these is: 
"Park properly at accident scene". No. 4 of the points under the 
Accident Investigation Bulletin is: "Safeguard scene from further 
accidents". In addition, I would proffer Training Bulletin 7, February, 
1956, entitled "Better Operation of Police Vehicles" which lists nine 
things under "Unauthorized Practices". 

Malpractice No. 7 under "Unauthorized Practices": "Parking or 
stopping so as to interfere with traffic". 

Malpractice No. 8 is: "Disregarding traffic in parking signs and 
regulations". 

Now, Your Honor has said previously that Your Honor thinks these 
are purely for the interim government of the Police Department and are 
not safety regulations in the sense that a traffic regulation is. The con- 
struction of these regulations is that they are intended both for the pro- 
tection of the public and for the protection of the policeman himself, 
and the fact of the matter is that the U.S. Park Police Chief, as a result 
of this very accident, cited the regulation which Iam -- have quoted to 
Your Honor, said that they were violated and that they were intended for 
the protection of this officer, and that it was his carelessness in failing 
to regard these things which caused the accident, and he therefore put 
him on six months of foot patrol and refused to let him go back to Police 

60 because in the Police Chief's opinion he had directly violated those 
regulations and caused this accident. 

THE COURT: My ruling will be the same, except this: The point 
that you make as I deem it is, and could be covered in another way, this 
officer has testified that as a consequence of his injury, he was placed 
on foot duty, when the fact is he was not. Now that goes to his credibility 
as a witness. The right to interrogate that, with reference to the basic 
problems that you have negotiated here and set forth in your proffer, 


my ruling would ‘be the same unless you can give me some -- 
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MR. HELLER: Your Honor, he said light duty, and he didn't say -- 

THE COURT: I don't want to get into the position of going over 
evidence, but his testimony as I recollect it was, "we put him on his feet." 
Now the inference was, as a consequence of this accident, he was taken 
and put on the street on light duty. Now I think that Counsel has the right 
to show whether that is a fact or it is not a fact. With that result from 
cross examination it indicates it was for another reason. Then certainly -- 

61 MR. HELLER: The point I have is that the Chief of Police could 
have done anything he wanted anyway. And there is a case right on cacee 

THE COURT: Where? 

MR. HELLER: In the District of Columbia. 

THE COURT: Please cite the case. Give me the case. 

MR. HELLER: I don't have the specific case. It was a detective 
who was demoted. : 

THE COURT: I don't want that. I want the name of the case, the 
book and page. You flatter me by indicating that I know these ree: 

I don't. If it is important, give me the book and page. 

(Thereupon Counsel for the parties resumed their places at the 
trial table, and the following occurred in open court:) 

THE COURT: All right. 

BY MR. ROBERSON: 

Q. Mr. Capasso, you said after this accident you went back on 
light duty and foot patrol down around the tidal basin, Isn't that right, 
sir? A. Yes. 

Q. Isn 't it a fact, Mr. Capasso, by order of the Chief of ae 

62 you were taken off the Police cruiser as 2 result of this very 
accident and put on -- and your right to operate police cruiser vehicles 
for six months was suspended because the Police Chief advised you that 
officially on May 8, 1959, that you had violated these Departmental 
Regulations: No. 1 - 

MR. HELLER: I object. 

THE COURT: We have been over that at the bench. You may 


answer. 
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Q. Training Bulletin of 8 July 1954 entitled "Accident Investiga- 
tion" prescribes fifteen standardized steps to be taken by police. The 
second of these in brief, and I am quoting from the Police Chief's letter 
to you, which bluntly states: "Park properly at accident scene". The 
safety engineer and I jointly feel that your recent accident would not 
have occurred if you had done exactly that. 

MR. HELLER: Your Honor, I -- 

THE COURT: Just a minute, please. You asked the witness 
whether or not as'a consequence of the accident he was protecting the 
cruiser -- taken from the cruiser and placed on foot duty. Your answer 
was what? 

THE WITNESS: I went on foot patrol. 

THE COURT: Ali right. 

BY MR. ROBERSON: 

Q. And in addition to the particular accident investigation regula- 
tion quoted to you by the Park Police Chief there were three others that 
he quoted to you, were there not, that you had violated? 

MR. HELLER: Your Honor, I am going to object. 

THE COURT: Gentlemen, I have ruled on this at the bench, and I 
don’t understand why you are objecting. The objection is overruled. 

MR. HELLER: May we approach the bench? 

THE COURT: No, sir. You may not. I have been over it, and I 
never look back over plowed ground. It is all done. I have gone over 
it all. 

Q. Mr. Capasso, there was also quoted from the training book in 
No. 5 by the Police Chief. Was No. 4 of the procedures which Counsel 
-- to quote: "Safeguard scene from further accidents". That is one of 
them that the Police Chief cited to you, isn't that so? A. Yes, sir. 

Q. He further cited to you from Bulletin of February 7, 1956, 
entitled: "Better Operation of Police Vehicles", which lists nine driving 
practices under "Unauthorized Practices". 

MR. HELLER: If it please the Court, this is all -- 
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THE COURT: Mr. Heller, Iam sorry, sir, if you don't like it, but 
I have rules to enforce, and this evidence is going in by way of cross 
examination. Now Iam very sorry. This man has testified he was taken 


from a cruiser as a consequence of his injuries and had to go on street 
duty. Now that is what his testimony was. I recollect. I told Counsel 
at the bench that was the story, and you both agreed with me. Let's go 
on please. 

MR. HELLER: He is questioning about a letter that was written, 
not to him, but to me. 

THE COURT: Well, now, just a minute. You had better come up 


here. 
(Thereupon Counsel for the parties approached the bench, and 
in a low tone conferred with the Court as follows:) 
THE COURT: I understood you to say that letter was written to 
MR. ROBERSON: It is addressed to him, Your Honor, — 
THE COURT: Show him your letter. 
MR. ROBERSON: On 5-8-59 Chief of Police wrote Capasso, and 
it is addressed to Capasso. And revoked his suspension. 

65 It is addressed to him in the first person, and from his, saying: 
"Evaluate your own action in stopping your police car ina busy traffic 
lane where car aa in the curb where curb space was available to 
you in front of and --" 

MR. ROBERSON: I saw this in the Police Department records. 

MR. HELLER: I have subpoenaed the records. 

THE COURT: The letter was written to him. 

MR. HELLER: I don't have that. 

THE COURT: That is the one written to him. 

MR. HELLER: I don't know. 

THE COURT: You have seen it. 

MR. HELLER: No, I haven't. The one I have is addressed to me. 
This is the letter I was -- this is strictly the Chief's So He couldn't 
give it if he testified in person. 


34 

THE COURT: We are talking about the action taken by the Chief 
of Police physically in reference to taking him off the cruiser and putting 
him on the street. He has testified to one thing, and the Departmental 
action is another and that is admissible by way of cross examination as 
to credibility. 

Let's goon. And ask point blank. 

(Whereupon Counsel for the parties resumed their places at the 
trial table, and the following occurred in open court:) 

THE COURT: Let me ask you, sir, did you get a letter from the 
Chief of Police indicating Departmental action for the reasons indicated 
by Counsel in his question of you? 

THE WITNESS: Yes, sir. 

BY MR. ROBERSON: 

Q. Mr. Capasso, we were talking about the Training Bulletin of 
February 7, 1956, entitled "Better Operation of Police Vehicles" which 
listed nine driving practices. 

THE COURT: I am going to exclude the rest of that. Iam going 
to have his answer as directly indicated received from Chief of Police, 
indicating official action. I don't want to read more. 

Q. Mr. Capasso, you say you approached this scene of the acci- 
dent some ten to fifteen miles per hour? A. Approximately. 

Q. You weren't looking at your speedometer at that time, were 
you? A. No. 

Q. You knew that you were going to stop at or about the location 
of this automobile that you saw? You knew that ahead of time, didn't 

67 you? A. Yes, sir. 

Q. And actually the speed limit down to the scene of this accident 
is twenty-five miles per hour, isn't it? A. Yes, sir. 

Q. And when you talked to Mr. Loops after this accident right 
there at the scene he told you his speed was about twenty miles an hour, 
didn't he? A. Yes, sir. 

Q. And he also told you that the reason that he came to contact 
with the cruiser was that he skidded? A. Yes, sir. 
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Q. And this impact that you felt was a very short time, wasn’t it, 
Officer, after you came to a standstill? A. Yes, sir. 

Q. Although you have estimated it here at fifteen seconds, you are 
not sure of that time, are you? A. That is a short time for me, but I 
think it is enough to roll the window down; and I mainly did that. My 
main concern was the injured man in that car. I had the radio right 
there. I didn't get out. 

THE COURT: Just a minute. Let's not go into that any more 
please. 

Q. You previously estimated the time you stopped for three 
minutes, haven't you? A. No, sir. No, sir. 

68 Q. You remenber testifying down at the Corporation Counsel 
hearing about this matter on August 25, 1959? A. Yes, sir. 

Q. You remember these questions being asked and your answering 
this way at Page 15 of that Corporation Counsel hearing: 
"Q. How long had you been stopped before the impact | 
occurred? 
"Q. Was it as much as a minute? 
"A, It was more than a minute. It was about three minutes." 
Were these questions asked you? Didn't you answer it that way 
at one time down at the Corporation Counsel hearing? A. Iat one time 
I did. I wasn't sure about the question he asked. I wasn't sure whether 
he meant parking before there at 23rd Street or parking -- I think it 
was later corrected that I stayed at the corner of 23rd Street until 
about three minutes. I was confused at the time of the questions, and 
I gave the answer three minutes; but then it was corrected that I was 
at 23rd Street and Constitution Avenue three minutes but only about 
fifteen seconds at the scene. 

69 Q. As a matter of fact, you had not yet turned your window down 
at the time of the impact, had you? A. I had it down because I did ask 
the man if he was hurt. 

Q. You are referring again to your deposition which was taken 
under oath on October 5, 1959. Referring to Page 18, were these 


questions asked you and did you answer it this way: 
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"Q. You told me you were stopped. Can you give me an 
estimate as to how long you were stopped when you were 

struck? 

"A. It'wasn't very long. I had just stopped there and 
leaned over to turn the window down." 
Did you answer it that way? A. Well, I might have answered it that 
way, but I did ask the man the question if he was hurt. 

THE COURT: I think the whole answer should go in, if you don't 
mind. 

Q. “"Q. You told me you were stopped, and can you give me an 

estimate as to how long you were stopped when you were struck? 

“A. it wasn't very long. I had just stopped there and leaned 
over to turn the window down. The reason I stayed in the car 
was to use my radio in case I had to call for an ambulance, 
which is the procedure. If a man is hurt, we get the ambulance 
right away. I couldn't have been there more than ten, fifteen 

or twenty seconds." 

Were those questions asked you, and did you answer it that way? A. Yes, 
sir. 

Q. So it could have been less than fifteen and it could have been 
ten and could have been more than fifteen; is that right, sir? 

THE COURT: Well, let's go on please. 

A. Well, sir -- 

Q. Officer, wasn't this impact from Mr. Loops’ car with you 
before you had actually had the time to ask Mr. Berquist if he had been 
hurt? A. I remember asking the man in the car the question if he was 
hurt. I never got a reply from him because of the impact. That's all 
I can recollect as far as the impact is concerned at that moment. 

Q. Well, referring to Page 17 of your deposition, does this 
refresh your recollection that you were just getting ready to ask him 
when the impact was felt: 

"Q. Did you pull up behind the car? 
“A. Well, the car was, let’s imagine, the north curb, his 
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front end was up on an angle, the rear end of the car was 

facing I would say southwest, give or take a few degrees. 

I don't know exactly. The front end was mashed against 

the light post. I went up to where I could see. I observed 

the man to see if he was injured. As a matter of fact, when I 

I was ready to ask him if he was injured, just when I talked 

to him about it --" 

Wasn't that question asked you? A. It was all very close. This happens, 
and I remember pulling the window down and asking if he was hurt and 
never got a reply, and I in the meantime got hit. I just was hit in the 
rear, and I lost control. } 

Q. Well, is this right or wrong? A. Well, it might be; I don't 
recollect everything that I said on there. I can't recall everything in 
detail. Any little detail. I didn't know somebody was going to — 
my vehicle. 

Q. Somebody struck your vehicle from the rear just in September 


of 1958, didn't they? A. Yes, sir. 
* * * * * 


Q. About this rear end accident in September of 1958, that occurred 
on Constitution Avenue also, didn't it? A. Yes, sir. | 
Q. The driver in that accident involved was a taxi driver named 


Alsop? A. I believe that was his name. 

Q. And you testified that you were off duty for about twenty days? 
A. Yes, sir. 

Q. And then you went back to work and were all right? A. Yes, sir. 

Q. Now, Mr. Capasso, as late as January of 1959 weren't you re- 
porting back to the Police Clinic claiming that you had still limitation 
of motion in your back and that it was acting as a result of that 1958 
accident? A. I might have. I don't recall. But I might have. It is 
very possible. 

Q. Do you remember that in February, the 7th, 1959, you notified 
your United States Park Chief of Police that you intended to file a civil 
action against Mr. Alsop arising out of that 1958, September of 1958 
accident? A. I think my Attorney. 
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Q. Your Attorney? A. Well, I mean I authorized it. 

Q. Your Attorney was Mr. Heller, wasn't it? A. Yes, sir. 

Q. Did you see the complaint that he filed on your behalf on that 
accident, arising out of that accident? A. I don't know what you mean 
by that, sir. 

Q. Well, when you start a lawsuit your Attorney draws up a paper 
and generally you see it, and then he filed it in court. Did you see yours? 
A. Ithink I did. Iam not sure, I have seen so many things. I don't know 
whether he showed me what this looked like. 

74 Q. Let me refer you to Civil Action 364-59, Capasso against Alsop 


filed in this court on February 10, 1959. 
* * * * * 


Q. Well, you authorized your -- you talked with your Attorney about 
that lawsuit before you authorized him to file a suit for you, didn't you? 
A. I talked with him. 

Q. Did you tell him what your condition was? A. I told him that 


my back hurt. 

Q. Did you tell him in substance that as a result of that accident 
which was caused by the negligence of the Defendant Alsop, that you were 
thrown about in your vehicle, suffered severe injury of your body, includ- 
ing strain of the lumbosacral spine and other injuries that you suffered, 

15 and continued to suffer from post-traumatic headache; suffered 
excruciating pain and was permanently injured in body and mind and will 
suffer from the effects of said injury permanently and in the future, and 
the injury to nis back resulting as a limitation of motion on flexion of the 
lumbar spine? Did you tell your lawyer in substance that you had injured 
your lower back and that you were permanently injured? A. I told him 
that I was injured in my back. I don't know about the permanent injury at 
all. I don’t recall that. But all I told him is that I injured my back. 

Q. Wasn't it your contention as late as February of 1959 that you 
had injured your back so badly that you were going to continue to suffer 
from your back? A. Well, I don’t remember saying that. 
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THE COURT: Well, now, you have signed it. In the = 
here you also claimed permanent injury. 

* * * * * 

THE COURT: But you say that with reference to the complaint 
that your Counsel filed in the other suit for which permanent injuries 
are claimed you know nothing about that? 

THE WITNESS: Well, it has been so long. I can't remember 
exactly, Your Honor. 

* * * * bd 

THE COURT: You claimed permanent injury in the back for this 
one and in the Alsop case you claimed permanent injury. Was ee also 
true? 

THE WITNESS: I guess it was. 

* * * 
BY MR. ROBERSON: 
Q. You also claimed in that case, Mr. Capasso, that you were 


unable to perform your occupational duties as a U.S. Park Policeman 
for a substantial period of time and will in the future be unable to 
properly perform said duties. That was your contention, wasn't it? 


A. Uh huh. 

Q. And this civil action, this suit against Mr. Alsop was still 
pending when you had your accident two or three months later, two and 
a half months later with Mr. Lcops, isn't that so? 

* * * * * 

Q. Now while you were in the hospital during this thirteen-day 
period your Attorney settled that lawsuit in which you had first claimed 
that you had permanently injured your back, didn't you? A. Yes, sir. 

Q. And while you were actually lying there in the hospital you 
signed a release for certain considerations saying that releasing Mr. 
Alsop from what you had claimed permanently injured your back and 
made you unable to properly perform your duties as a Policeman; isn't 


that so? A. Yes, sir. 
* * 
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REDIRECT EXAMINATION 

BY MR. HELLER: 

Q. Mr. Capasso, you were questioned by the statement you made 
on Page 15, Corporation Counsel's hearing, with respect to having been 
stopped for three or four minutes. Do you recall, this is on Pages 17 
and 18 of that hearing, the following question by me and the following 
answers: 

"Q. Do you have a stop hand on your watch? 

A, Stop hand, yes. 

"Q. Will you put your hand on the board for length 
of time that you were stopped next to Mr. Berquist's car 
and then remove it and tell us approximately how long that 
was? 

"A, You want it (offering to Mr. Heller): 

"Q. No, you use the watch. 

A. You mean from the time that I stopped to roll 
my window down? 

 "Q. Yes, until you were struck. 

*A, I guess about now. 

"Q. You have any idea of how much time has elapsed? 

"A. About twenty seconds is all (after consulting watch). 

"Q. You stated before that you have been stopped for 
two or three minutes. 

"A. Oh, no, that's at this point, I was stopped for two 
or three minutes. You see, at this point here -- 

“THE HEARING OFFICER: The question I asked you was 
how long had you stopped on Mr. Berquist's car before the 
accident happened? 

“THE WITNESS: When I was there I had time to stop 
the car, lean over and roll the window down and ask Mr. 
Berquist the question if he was hurt, and can I get an am- 
pulance. You see, I had the radio right with me, and I don't 
remember any reply at all, to tell the truth. 
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“THE HEARING OFFICER: All right. 

"BY MR. HELLER: 

"Q. So that your statement that you were stopped for two 
or three minutes applies to your being stopped at the west 
curb of 23rd and Constitution? 

"A. That's right. Not here.” 

Do you remember that? A. Yes, sir. 

Q. Those questions and those answers? A. Yes, I do. 
* * * * * 
OFFICER GRANT WRIGHT 
was called as a witness for the Plaintiff, and, having been first duly 
sworn, assumed the witness stand and was examined and testified as 
follows: 
DIRECT EXAMINATION 

BY MR. HELLER: 

Q. State your name and address please. A. Sergeant Grant 
Wright, 3115 - 24th Street, Northeast. 

Q. With what Police Force are you connected? A. U.S. Parkways. 

Q. How long have you been a member of that police? <A. Seven- 
teen years. 

Q. Sergeant, do you know Mr. Capasso? A. Yes, I do. 


Q. How long have you known him? A. Since he has been on 


the Force, about eight or ten years. 
Q. Do you recall April 27, 1959, when Officer Capasso was 
involved ina collision? A. Yes, sir. 
Q. What was your duty that day? A. I was supervising that 
section. 
Q. What was your mode of transportation that day? A. Motorcycle. 
Q. Do you recall what the weather conditions were on April 27th? 
A. Yes, sir. It was raining. It had been raining very hard. 
Q. Did there come a time when you were directed to go to Ohio 
Drive and Constitution Avenue? A. Yes, sir. 
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Q. Approximately what day did you gothere? A. Asa result of 
the accident. Yes, sir. 

Q. Approximately what time did you get there? A. It was as far 
as I can remember near 6:00 o'clock. It was near the end of the traffic 
period. 

Q. Now will you describe the area in which you were -- where 
you worked, will you state what streets? 

THE COURT: Can't we jump over that a little bit? Why don’t we 

get him down to the scene. And I would suggest, Mr. Heller, you 
may ask him directly and then have him testify as to what he found there 
please. 

Q. Now at the scene where Officer Capasso had:been involved in a 
collision, will you state what you saw when you arrived? A. Iwas 
responding to a radio call that there had been an accident at where Ohio 
Drive runs into Constitution Avenue. When I arrived on the scene I saw 


one vehicle over at the curb, near a lamp pole which a car had struck 


the lamp pole. 

MR. ROBERSON: May it please the Court, I object to that and move 
that it go out unless this Officer saw it strike the lamp post. I know there 
is no question that it did, but he doesn't know it. He was asked what he 
saw at the scene. He is now relating what had happened before he got 
there. 

THE COURT: Officer, tell us just exactly what you saw when you 
arrived at the scene. 

THE WITNESS: I saw his automobile was in an accident, and I 
also saw a Police car at the scene in which it was Private Capasso at 
the time. 

BY MR. HELLER: 

Q. Was he sitting in the car when you arrived? A. Ido not 
remember. 

100 Q. Now, with relation to the automobile to the Police cruiser 
itself, were there any lights on it? A. The red light was lighted. 
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Q. Where is that? A. That was on the roof of the automobile. 

Q. When you arrived, will you look at this diagram that is on the 
board? Is that substantially in the area on Constitution Avenue and Ohio 
Drive from approximately 23rd to 26th Streets? A. Yes, sir. 

Q. Are there any lane markings on Constitution Avenue, that is 
Constitution and Ohio Drive? Was there any on April 27th? A. There 
was, if I can remember, a line in the middle of the street. I don't 
remember any other. 

Q. Now would you go to the board and place all the vehicles that 
are at the scene just as they were? A. (Leaves stand and proceeds to 
board) Now as I can remember, there were several cars parked along 
the curb. The car which I had responded to an accident as represented 
here, The Police car was approximately in this position and several 
cars parked along the curb here. 

Q. Were there any automobiles? 

MR. ROBERSON: May the record indicate that he is indicating 
the front of the two vehicles he has first described? 

101 THE COURT: From a northwest side of Constitution Avenue. 

Q. Were there any automobiles in back of the Police cruiser? 
A. Ido not remember any of them. 


Q. Officer, you can resume the stand. A. (Returns to uanese 
stand.) 

Q. How long after you were notified of this collision that you 
responded to did you arrive at the scene? A. Within five minutes, I 
would say. 


Q. Do you remember where you had been, which way you were 
coming? A. I came out of Ohio Drive. I don't remember where I 
was when I received the call, but I did come out of Ohio Drive north 
to Constitution Avenue and turn left to the scene. 

Q. Did you have any difficulty bringing your Seronencins to the 
stop? | 

MR. ROBERSON: May we approach the bench, Your Honor? 
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(Thereupon Counsel for the parties approached the bench, and 
in 2 low tone conferred with the Court as follows:) 

MR. ROBERSON: I think this is irrelevant, Your Honor -- No. 1, 
it isn't any evidence that the stopping of the motorcycle was the same 
z as the stopping of the automobile; No. 2, this Officer, unlike Mr. 
Capasso, knew that he was going to stop at this particular place; No. 3, 
they haven't fixed the time at which he arrived at the place. He says 
five minutes after he was notified, but how do we know when he was 
notified with respect to the time of the accident. This Officer should 
not be permitted to answer this question. It is irrelevant and needs 
some collaboration and has no probative value. 

MR. HELLER: Your Honor, the defense is it is slippery in the 
street. 

THE COURT: You had better lay a foundation. I would suggest 
that you pass this up and ask him other questions as to the rain and ask 
him as to what the condition of the road was, and then you can ask him 
whether or not the result of it, if you get an answer to that -- 

MR. HELLER: Well -- 

THE COURT: You have got to lay a foundation. 

(Thereupon Counsel for the parties resumed their places at 
the trial table, and the following occurred in open court:) 

BY MR. HELLER: 
Q. Officer Wright, what was the condition of the roadway where 
103 this collision had taken place? A. It was raining at the time. 
It was wet, but the street was in good condition. 

Q. Was there any ice or snow on the ground? A. No. 

Q. Did you cover where Officer Capasso had been involved in 
the collision? A. Not until I arrived on the scene. 

Q. Then you were responding to some other accident at the same 
place? A. Yes, sir. 

Q. How soon after you were notified of this first accident did you 
actually arrive at the scene? A. About five minutes. 
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THE COURT: If you have that time fixed? 

What time of day or night was this? 

THE WITNESS: It was near 6:00 o'clock, Your Honor. 

THE COURT: I know now which way. 

THE WITNESS: It was between 5:45 I would say and é 00 o'clock. 

THE COURT: All right. 

Thank you. 

Q. Now when you arrived you brought your motorcycle to a stop, 
did you not? A. Yes, sir. 

104 Q. Did you have any difficulty in bringing the metoreyele toa 
stop? A. No, sir. 

MR. ROBERSON: Your Honor -- 

THE COURT: His answer is no. 

Q. Had you been patrolling in that area prior to 6:00 that evening? 
A. Yes, sir. I had been by there several times. 

Q. Have you observed traffic conditions, people ariving automo- 
biles in that area? A. Yes, sir. 

Q. Is there anything unusual -- did you see anything unusual in 
traffic conditions that evening prior to this 6:00 o'clock Be A. Not 
that I can remember. : 

Q. Was Mr. Loops present at the Scene, you know, when you 
arrived? A. I don't know if Mr. Loops was. Who is Mr. Loops ? 

Q. Well, was there another automobile aside from the one to the 
accident? You were responding, and the Park Police sere A. Yes, 
sir. 

- Did you ever find out who was operating that automobile? 
105 - IfI did I don’t remember his name. 
- Would you recognize the man if he was in court today? A. I 
doubt it. | 
Q. That's all, thank you. 
CROSS EXAMINATION 
BY MR. ROBERSON: 
- Sergeant Wright, the motorcycle that you were riding that day 
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in April, 1959, it was equipped with radio, wasn't it? A. Yes, sir. 

Q. Now over that radio did you get the calls that just came out 
from your Dispatcher or could you get other Officers calling in to the 
Dispatcher? A. I don't remember hearing other than the original 
accident in this case. 

Q. Now question is as to whether you are able to hear on your 
radio calis from other Officers in other sections of the City or do you 
hear over your radio only the Dispatcher? A. Sometimes we can hear 
the cars also. 

Q. Sometimes you can? A. Yes, sir. 

. Not invariably? A. Not invariably. 

Q. Did you have your radio on all that evening? A. Yes, sir. 

Q. It would be unusual for the Park Police to call for sand for 
the area that is now slippery, wouldn't it? A. Yes, sir. 

MR. ROBERSON: That's all. 

REDIRECT EXAMINATION 
BY MR. HELLER: 

Q. When you arrived was there any sand in that area? A. No, sir. 

MR. HELLER: That's it, Your Honor. 

THE COURT: Is that all? 

Step down. You are excused. 

(Whereupon, the witness retired from the witness stand.) 

Thereupon , 

OFFICER HUNTINGTON F. SMITH 
was called as a witness for the Plaintiff, and, having been duly sworn, 
assumed the witness stand and testified upon examination as follows: 
DIRECT EXAMINATION 
BY MR. HELLER: 

Q. State your name and address please. A. Huntington F. Smith, 
4917 Deal Drive. 

Q. You are a member of the US. Park Folice Force? A. Yes, sir. 

107 Q. How long have you been attached to the U.S. Park Police? 
A. Since 1955. 
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Q. And in the course of your employment you have got to know 


Mr. Capasso? A. Yes, sir. 

Q. Now directing your attention to April 27, 1959, did you respond 
to an accident on Constitution Avenue and Ohio Drive? A. Yes, sir. 

Q. What time did you get the call? A. 6:31 P.M. 

Q. Where were you at that time? A. I was near our Headquarters. 

Q. What sort of -- what was the weather that day? A. Rain 
intermittently , at times heavy. 

Q. Approximately how long did it take you to get to the scene 
from where you were? A. According to the log, nine months. 

Q. When you arrived did you see the diagram on the board? 
A. Yes, sir. 

Q. That purports to be Constitution Avenue, Northwest, from 
23rd Street to 26th Street? Is that a reasonable diagram of the area? 

108 A. Yes, sir. | 

Q. Now are you able to place on the board the positions of any 
vehicles you saw at the scene? A. Yes, sir. 

Q. Well, will you do that? A. (Goes to the board from stand.) 

THE COURT: Well, now, let me ask you, Officer. You are using 
notes made contemporaneously in order to refresh your recollection, 
is that right? 

THE WITNESS: Yes, sir. 

THE COURT: You have no present recollection of an accurate 
calendar? 

THE WITNESS: Not accurate. 

THE COURT: You may use the notes. Were they made by you? 

THE WITNESS: Yes, sir. 

THE COURT: Thank you. 

BY MR. HELLER (Cont'd): 

Q. Officer, are there any lanes or markings on Constitution 
Avenue at that point? A. Not in this area; no, sir. 

Q. Now will you state what those vehicles that you have placed 
on the board represent? A. This would be Car No. 3 which was 


48 
travelling out of Ohio Drive, making left turn on to Constitution Avenue, 
westbound when it collided with a lamp pole. 
109 When you arrived on the scene, the car was about in this position 
and had been moved. I fo -- 

MR. ROBERSON: That indicates in this position -- he is indicating 
the car had been parallel with the curb, for the record, Your Honor. 

A. (Continuing) When I arrived, I found the Police car about in 
this position which would be Car No. 2, and Car No. 1 had come to a stop 
with the rear end of Car No. 2. 

Q. Now what persons were present at the scene when you got 
there? A. The operator of Car No. 3, Car No. 2, and Car No. 1. 

Q. Who was the operator of car No.2? A. Officer Capasso. 

Q. How was he dressed when you saw him? A. Ina uniform just 
as I am with his hat one. 

@. How about his raincoat? Did he have his raincoat on? 

A. Idon't remember. 

Q. Were there any lights on the Cruiser car when you arrived? 
A. I can testify to what the driver of Car No. 2 stated. 

MR. ROBERSON: May it please The Court, he wasn't asked that. 

THE COURT: The question was: Were there any lights on the 

cruiser when you arrived? 

THE WITNESS: I can testify that I don't remember, Your Honor. 

Q. Can you identify the operator of the car that was in back of the 
Police cruiser car? A. Yes. 

Q. Who was that? A. That was Mr. Loops. 

Q. Is that the man sitting at the table here? A. Yes, sir. 

Q. Do you remember did you have any conversation with Mr. 
Loops as to how -- 

THE COURT: If we are through with the Officer at the board, I 
would suggest that he resume the stand. 

You resume the stand please. 

THE WITNESS: (Returns to witness stand.) 

Q. Did you know or did you measure it or estimate the distance 
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from 23rd Street to the place where these automobiles were? A. Yes, 
according to my notes I have it all down here. 

Q. You go back -- 

MR. ROBERSON: While he is down here he might put it on the 
board. 

THE COURT: Let's get him back on the stand first. 

111 How much did you say the measurement is or was? How much did 
you say the measurement was? 

THE WITNESS: According to my notes that I have made, I believe 
from 23rd Street to the light pole is six hundred and sixty-six feet and 
three inches. 

THE COURT: Now can we get -- Mr. Heller, can we stipulate. 

Can we stipulate Mr. Heller may go to the board and put that down? 

MR. ROBERSON: Yes. 

MR. HELLER: (Goes to the board and marks on diagram.) 

BY MR. HELLER: ! 


Q. Six hundred sixty-six, you say? A. And three inches. 

Q. Now in the course of your investigation did you speak to the 
operator of Car you had designated No.1, Mr. Loops? A. Yes. 

Q. Do you recall what, if anything, he stated to you at the scene? 
A. Well, he stated that he was travelling westbound on Constitution 
Avenue and 23rd Street, and he noticed the red light on top of the Police 


car. 
As far as I could gather from the conversations he couldn't -- 
112 his car either went out of control or else he was looking in to the 
rear through the window. 

Q. Did he tell you how fast he had been going? A. According to 
the report here he was travelling before the accident twenty miles per 
hour and at the moment of impact eight miles per hour. 

Q. Were you able to ascertain whether there were any skid 
marks in the area? A. There were skid marks from Car No. 1 -- I 
don't have the resume here. 

THE COURT: Let me save the time. 
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Q. That is to routes. 

THE COURT: I understood this witness to say, I may be wrong and 
please correct me if Iam, sir; when you put those cars on the board, I 
understood you to designate the car close to the sidewalk of those, No. 1. 
The Police cruiser is No. 2, and the other vehicle is No. 3. Is that 
correct? 

THE WITNESS: Reverse it. 

THE COURT: I stand corrected. 

BY MR. HELLER: 
Q. Do you recall being with the Corporation Counsel here? 
A. Yes, sir. 
Q. Did Mr. Loops at that hearing say anything about skidding? 
113 A. I don't remember anything like that at all. 

Q. Did you talk with Officer Capasso at the scene? A. Yes, sir. 

Q.. What did he tell you had happened? A. He told me that Car 
No. 3 had travelled from Ohio Drive and collided with the lamp pole. 

From what I understand, I don't know whether -- 

Q. Well, what he said. A. And that the car was in a position just 
when I arrived there, and he had rolled down his right glass, window 
giass to find out if the driver, if a driver of Car No. 3 was hurt in any way. 

Q. Did he tell you for how long he had been stopped next to Car 
No.3? A. Just a matter of less than a minute. 

Q. Prior -- does your radio in your cruiser receive messages 
from or hear messages from other cars? A. From our other units, 
yes, when we are in the immediate area. 

Q. Just prior to the call you received to go to this collision did 
you hear any conversation on the radio? A. I heard Officer Capasso 
state over the air that the road was slippery and he requested the sand 
truck to come down and sand the intersection. 

114 Q. Did you recognize his voice? A. Well, he stated the Car 
Number. I have it here. 
Q. Do you remember him stating any specific location? A. Yes, sir. 
Q. What was that location? A. Ohio Drive and Constitution Avenue. 
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Actually that little offset there is known as Underpass Drive. 

Q. Which one was that? Did you mark that in? A. (Goes to the 
board and marks.) It is over here about a hundred feet long. This is 
Underpass Drive, and this is Ohio Drive. It is a matter of about a 
hundred feet in the triangle. 

Q. And would you write that on the board, sir? A. (Writes on 
board as instructed.) 

THE COURT: Now I would like to say, Officer , you are like all 
of us. You haven't gone to a modern school. Those schools, you know, 
we went to the blackboard and put it on with white chalk; and now we have 
the white boards, and we put it on with black chalk. (Laughter) 

But those of us (and I put you in this class) don't press hard enough 
on the chalk, and that is very fine. You can read it from there’, but I 
can't certainly read it from here. I wouldn't expect to. But I don't think 
the Jury would either. 

115 So mark that very strong, robust and healthy level. It is Underpass 
Drive, is it? 

THE WITNESS: Yes, sir. 

THE COURT: All right. Just bear down, 

THE WITNESS: (Draws with heavy chalk marks.) 

THE COURT: That is good. I can see that from here. 

Very good. Thank you. 

THE WITNESS: (Returns to the witness stand.) 

BY MR. HELLER: 

Q. When you came to the scene in which direction were you coming 
from? A. The westbound, Constitution Avenue. 

Q. Will you describe Constitution Avenue. with regard to any = 
or any bends in it? 

MR. ROBERSON: Your Honor, I can stipulate that there is no 
grade. It has already been testified to. 

THE COURT: I think that Mr. Capasso has testified that it was a 
level area. So we will save a little time. 

I know out of abundance of caution you want to present all the 
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aspects of the case, and I say this to both sides; but don't let us repeat 
if we can avoid repetition. 

Q. Where did you park the Police cruiser, Officer? A. The best 
I can remember, I either pulled to the side of the curb in front of Car No. 

116 3 or else I pulled in front of Car No. 2. 

Q. That would be in front of the Police cruiser? A. Yes, sir. 
At one of those two places. 

Q. Well, approximately how fast did you drive the cruiser West 
from 23rd Street to the scene? : 

THE COURT: Let me stop you. How material is that? 

It doesn't help us, does it? It doesn’t help us at all. He got out 
of the scene. He testified to certain things as to that. 

He also testified I think it took nine minutes to get him from where 
he was to there, but we are not concerned with his speed, are we? 

MR. HELLER: Iam in the next question, Your Honor. 

THE COURT: All right. 

Q. Do you remember, Officer Smith? A. Itravelled a reasonable 
speed. The weather conditions. I imagine about twenty-five miles an 
hour or about that time or thirty. 

Q. Would you have any difficulty coming to a stop where you 
wanted him to stop? A. No, sir. 

Q. Can you describe, sir, Mr. Loops’ car, Car No. 1, insofar as 
any damage to it? A. The damage to the Car No. 1, estimated damage, 

117 seventy -five dollars, the point-of-impact price. 

Q. You made that estimate yourself? A. Yes, sir. 

Q. That could be incorrect? A. That's right. 

Q. What did you say was damaged? You saw the car? A. I have 
pictures of that. I believe we brought in, the Chevrolet. 

THE COURT: For identification, let's have that marked Plaintiff's 
Exhibit Number what for identification ? 

THE CLERK: No. 5, Your Honor. 

THE COURT: Let Mr. Roberson see it please. 

MR. ROBERSON: No objection. 
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(Whereupon the photographs of damaged 
car were marked Plaintiff's Exhibit 
No. 5 for identification and received in 
evidence.) 


BY MR. HELLER: 
Q. Who took these photographs ? 
THE COURT: I need to examine these photographs. 
MR. HELLER: All right, sir. 
A. These were taken by -- 
THE COURT: Just a minute please. 

118 Mr. Heller, there is no question about the photographs. The photo- 
graphs are in evidence. So you don't have to lay the usual foundation. 
There is no question pending. 

This photograph is in evidence. 
That may go to the Jury. 
MR. HELLER: Well, I would like to ask him one question. 
Q. Do you know how that rope came there? A. No, sir, I have 
no idea. 
Q. It was like that when you got there? 
THE COURT: Let the record indicate showing this witness 
Exhibit No. 5 marked for such identification. 
Thank you. 
Q. (Shows Exhibit to witness and to Jury.) 
When you arrived at the scene, is the car just as it was the picture 
shows? A. Yes, sir. 
MR. HELLER: I would like to have these two marked for Nos. 
6 and 7, Plaintiff's. 
THE CLERK: Plaintiff's Exhibit No. 6 and No. 7 for identification. 
THE COURT: You had better come up here, I believe. — 
(Whereupon, Counsel for the parties approached the bench, and 
in a low tone conferred with The Court as follows:) 

119 THE COURT: No. 7, I believe, what is that? 

MR. HELLER: I was going to offer that. It is just about the way 
he describes it on the board. 
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THE COURT: What does he tell you this represents when you 
discussed this matter with him? 

MR. HELLER: I haven't talked with him. 

THE COURT: You haven't talked with him? 

MR. HELLER: I have never seen them before. I think except for 
the Police cruiser it is the way he describes it on the board when he got 
to the scene. 

THE COURT: Well, then, you can ask him with reference to 
specific Exhibit Numbers and lay the foundation. 

MR. ROBERSON: I haven't any objection to these pictures going 
in. I think they were taken at the scene. 

THE COURT: I mean do they purport to represent the scene as 
he arrived? 

MR. HELLER: As he arrived? 

MR. ROBERSON: You might ask him on the stand, but that is my 
recollection of what he told me when I talked with him. 

(Thereupon Counsel for the parties resumed their places at the 
trial table, and the following occurred in open court:) 

BY MR. HELLER: 
Q. Officer Smith, I show you photograph marked Plaintiff's 
120 Exhibit No.6. What does that scene show? A. Well, it's log 
actually looking East on to Constitution Avenue. 

It shows the back of Officer Capasso. I see him now. He had his 
raincoat on. 

Q. Is that the scene as it was when you arrived? A. To the best 
of my knowledge it is. 

Q. And I will show you Plaintiff's Exhibit No. 7 and ask you the 
same questions as to that? A. That's looking westbound on Constitution 
Avenue and 23rd Street. 

Q. And is that the scene as it looked to you when you arrived? 
A. To the best of my knowledge. 

THE COURT: You are offering those? 

MR. HELLER: Yes, Your Honor. 
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THE COURT: Go ahead. 

MR. HELLER: (Shows photos to the Jury.) 

Q. Officer, did you have occasion to check Mr. Loops’ automobile ? 
A. Yes, sir. 

Q. What did he find, what if anything did he find? A. There was 
no apparent defects. 

Q. In relation to the street itself, what, if anything, did you notice ? 

121 A. The pavement, very slippery. Wet. It was slippery . 

Q. Was any ice or snow inthat area? A. None that Ican recall. 

Q. Did you observe any automobiles slip or skid while you were 
there at the scene? A. No, sir. None. 

Q. Did your cruiser slip or skid in any way? A. No, sir. 

MR. HELLER: I have no other questions. 

THE COURT: Very well. 

When the Jury completes examination of the Exhibits we will 
suspend for the afternoon recess to give it for five minutes. 

You are not going to leave here. We would all like to, but that will 
be very unfortunate situation. We will stay here until 3:30 every day. 

Now to come back to what I was about to say, you are given the 
caution, don't talk about the case with each other or anybody else. 

The recess you might say for the record, is designed first of all 
for the Reporter who has to put down everything that is said. No. 2, for 
the benefit of the Jury. No. 3, for the benefit of the Counsel and the 
witnesses; and No. 4, for The Court. 

I find it very warm up here. How do you find it? 

122 Take all the time you want to look at the photos. We will take five 
minutes after you get through looking at it. 

Actually , it will be six now. It is 3:00 o'clock. 

THE MARSHAL: The Court stands adjourned to recess for six 
minutes. 

(A recess was taken at 3:00 o'clock.) 

MR. HELLER: Officer Smith was testifying. I said I was finished, 
but I would like to ask him one more question. 
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THE COURT: All right. 
Thereupon, 
OFFICER HUNTINGTON F. SMITH 
resumed the stand as a witness for the Plaintiff, and, having been 
previously sworn, testified upon examination as follows: 
DIRECT EXAMINATION (Cont'd) 
BY MR. HELLER: 

Q. Officer Smith, you estimated the damage to Mr. Loops' 
automobile. Could you be mistaken about that in the amount? A. Yes, 
sir. 

Q. Now the same thing, when you say it was slippery, upon what 
do you base your statement ? 

THE COURT: Now let me stop you before you get started. One 

123 more question, you have said it. Now what is sauce for the goose 
is sauce for the gander. So one more. 

MR. HELLER: That is the last one. 

THE COURT: All right, that is fine. 

Now cross examination. 

MR. HELLER: He didn't answer that one, Your Honor. 

THE COURT: I thought he did. 

You may answer. 

THE WITNESS: Well, the fact that Mr. Loops says that he had 
skidded that far. : 

THE COURT: Now that, what does "that" mean 

Just a minute please. You had a conversation with Mr. Loops at 
the scene, Officer, is that correct? 

THE WITNESS: Yes, sir. 

THE COURT: Now without refreshing your recollection, can you 
tell us what the gist of that conversation was between you and him at 
that time? 

THE WITNESS: The only thing that I can recall was what was said 
at the Corporation Counsel's Office. 

THE COURT: Now if that becomes material we have no record 
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of that. You can’t testify to that because that would be hearsay. 
CROSS EXAMINATION 
BY MR. ROBERSON: 

Q. Mr. Smith, one of the things that gave you, that this was 2 very 
slippery roadway was that you had heard Mr. Capasso himself say that 
over the radio, had you not? A. He said it was slippery, and he wanted 

124 sand brought down to this location. 

Q. Asa matter of fact, he said in effect that the condition there 
was like ice, didn't he? A. I don't remember him saying that, 

Q. You remember testifying at the Corporation Counsel's hearing, 
don't you? A. Yes, sir. 

Q. Do you remenber testifying on Page 20 of the Corporation 


Counsel hearing, and that was on August 25, 1959: 
"Before the accident Officer Capasso put over the air, 'This 
road is extremely slippery,'he said, and he asked for the sand 
drop or something to come down and sand this down because the 


condition he said was like ice or words to that effect."’ | 

Did he say that? Does that refresh your recollection that that is 
in substance the message that Mr. Capasso put over the radio? A. He 
put over the radio something to that effect, but whether that is it word 
for word, I don't remember. 


Q. And you yourself personally observed when you a to the scene 
that this place at Ohio Drive and Constitution Avenue was ce Is 
that so, sir? A. I would have to say it was. Yes. 

Q. As a matter of fact, you were quoted that it was, didn't you? 

125 A. I don't remember. 

Q. Would you refresh yourself by looking at your report to see 
whether you didn't report it as being Slippery? A. (Searches through 
file.) According to the accident report I have, "slippery". 

Q. And then later on in August of 1924 or 1959 you ma de a report 
to the Police Chief concerning this, calling an incidental pe isn't 
that so, sir? A. Yes, sir. 

Q. And didn't you report there at that time with respect to Point 
No. 6 that the road was "extremely slippery"? A. I would like to look 
at my note on it. 
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Q. Yes? A. (Studies notes from document.) I have an incidental 
on August 24th. 

Q. Point No.6? A. Yes, sir. 

Q. Extremely slippery? A. The road condition is extremely 
slippery . 

Q. And when you arrived at the scene you found this Police 
cruiser of Mr. Capasso's in what we call a double-parked position with 
respect to the car up against the curb, didn't you? A. That's right. 

126 Q. And upon your arrival at the scene there was actual parking 
space for you and for Mr. Capasso's automobile also to have been parked 
up against the curb. Isn't that so, sir? A. Yes, sir. 

Q. Can you point out from looking at Exhibit 6 or 7 that Plaintiff 
introduced in evidence which of the Police cruisers involved was your 
car? Here are the two I introduced in to evidence. A. My car as far 
as I can estimate here was the one in back of Car No. 3. 

THE COURT: Well, now again -- 

MR. HELLER: You are indicating this photograph. 

THE COURT: May I ask the Officer again for Car No. 3? 

THE WITNESS: Car No. 3 would be the car that struck the light 
pole which would be against the curb. 

Q. Officer, would you put a big bold X mark on Exhibit No. 6, 
which indicates your car? A. To the best of my knowledge. 

Q. Yes, sir. A. (Marks document.) 

Q. Now Photo No. 7, can you show us what you have referred to 
as Car No. 6? That is the one parked up against the curb, the first? 
A. This one. 

127 Q. Yes,sir. A. Right here? 

Q. Yes, sir. A. (Marks document.) 

MR. ROBERSON: May I show you those marks, and then pass it 
on to the Jury? 

THE COURT: (Receives Exhibits from Counsel.) 

MR. ROBERSON: Here is the No. 3 Car, Mr. Berquist's car. 
(Shows Exhibits to the Jury.) 


THE WITNESS: May I add something? 

MR. ROBERSON: There is no pending question. 

THE COURT: No. 

You cannot add something unless it is important. You can come 
over here and ask me. 

Step over here and ask me if you want to ask, and I will rule on it. 

THE WITNESS: (Leaves the witness stand and approaches the 
bench, and, in a low tone, confers with The Court off the record.) 

THE COURT: You Gentizmen come up here just a minute please. 

(Thereupon Counsel for the parties approached the bench, and in 
a low tone conferred with The Court as follows:) 

128 THE COURT: The Officer says that there is a picture that has 
been put in evidence that has a marked identification that is very 
definitely distinguishing the two Police cars; and I think you said that 
your car was the one that was in that picture? 

THE WITNESS: As far as I know. 


THE COURT: There is no question in your mind with reference 
to the identification of which car was which? 


THE WITNESS: Oh, no. 

THE COURT: That's all right. 

MR. ROBERSON: If the Flaintiff wants to clear it up, I have no 
objection to putting in the other. 

THE COURT: It is just the same. It doesn't appear to be any 
clearer. 

The reason why I said, No, you can't answer the question is 
because it is immaterial. 

Something may be blotted out. 

(Whereupon, Counsel for the parties resumed their places at the 
trial table, and the following occurred in open court:) 

CROSS EXAMINATION (Cont'd.) 
BY MR. ROBERSON: 

Q. Officer, you have seen these photographs? Would it refresh 

your recollection when you arrived at the scene to investigate this 
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accident? You parked up against the curb back behind the car which 
129 was originally in a lamp post accident? A. As far as I can 
remember, I either parked in front or in back. Just the way the picture 
shows. It has been 2 little over a year, but I can't quite -- 

Q. Either way it was up against the curb, wasn't it? A. Yes, sir. 

Q. And, Officer, isn't it correct that the street was so wet you 
couldn't see and didn't notice any skid marks on the scene? A. Well, 

I can't exactly answer that yes or no. 

Q. Let me refresh your recollection by referring to the Corporation 

Counsel testimony on Page 21 when the Hearing Officer asked you this: 
"Q. Did you notice any skid marks? 
“A. The road was too wet.” 

Does that refresh your recollection, Officer , that when you got there 
it was too wet for you to tell any skid marks? A. In some cases, yes, and 
in some cases, no. Sometimes you can see these skid marks. Sometimes 
you can't. I don't remember, to the best of my knowledge. 

Q. Well, of course, the Corporation Counsel's hearing, at that 
time it was much fresher on your mind than it is now. Wasn't it? 

130 A. Yes, sir. 

Q. And if you said then it was too wet to be any skid marks, would 
that be your present impression that that was accurate? A. Yes, sir. 
If I said that at the time. 

Q. How long were you at the scene of the accident approximately , 
Mr. Smith? A. I can give you from my notes the exact time. 

Q. Yes, sir. A. (Searches through notes.) I arrived at 6:40 and 
went back in service at 7:24. 

Q. And you were investigating there at the scene during that 
intervening period? A. Yes, sir. 

@. You did not notice any damage to Mr. Capasso's Police 
cruiser at the scene? A. Yes, sir. 

Q. You did or did not? A. I did. 

Q. Do you recall this question as being asked you and this 
answer being given at the Corporation Counsel's hearing; and Iam 
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referring to Page 27: 
"THE HEARING OFFICER: Mr. Capasso, do you know how 
much it cost to repair the cruiser? : 
"OFFICER CAPASSO: Oh, no. 
"OFFICER SMITH: There was no damage. It was paverely 

a bump.” 

Does that refresh your memory, Officer Smith, that you didn't 
notice any damage to the cruiser? A. No, sir. It doesn't refresh 
me at all. ; 

Q. Do you deny that you said this at the Corporation Counsel's 
hearing? A. No, sir. I don't deny it, but I don't remember: 

Q. What time did you inquire of Officer Capasso and Mr. Loops 
as to what time the accident itself is supposed to have occurred, their 
accident? A. About 6:30 -- no -- yes, 6:30. 

Q. Was it before 6:30 that the accident was reported to you that 
this occurred? A. I have on my notes about 6:30. I got the call at 
6:31. 
Q. It would have been somebody called in to the a Headquarters 

and said there had been an accident, and then in turn you got the call 
from the dispatcher; is that right? A. That would be right. 

Q. And then it took you nine minutes to get from where you were 
to the scene of the accident. Where were you when you received the 
call? A. I was in the vicinity or around, according to the Dispatcher, 
at our Headquarters. : 

132 Now that could be within about a block maybe on the earking lot. 
I had some business at the parking lot. 

Q. You mean by the vicinity in the vicinity of your ae 
Headquarters? A. Yes, sir. 

Q. Where is that located? A. 625 Indiana Avenue, Southwest. 

Q. And, of course, when you went to the scene you already knew 
that it was a supremely slippery condition down there from hearing 
Officer Capasso's radio call? A. I knew the road condition. Yes, sir. 

MR. ROBERSON: That's all. 


62 
REDIRECT EXAMINATION 
BY MR. HELLER: 

Q. Officer Smith, at the Corporation Counsel hearing do you 
remember Mr. Loops saying anything about how the distance that he 
had skidded -- 

MR. ROBERSON: May it please The Court, I didn't ask this 
Officer anything about what Mr. Loops said. 

I object to it as improper. 

THE COURT: Apart from that, that's from the same disability 
of previous question asked. It is hearsay. 

So therefore the question is excluded and the objection is sustained. 


MR. HELLER: That's all I have. 
* * * * * 


Washington, D. C. 


* * * * 


PARTIAL OPENING STATEMENT BY 
PLAINTIFFS' COUNSEL 


October 28, 1960 
MR. HELLER: In about October of 1959, Mr. Capasso attempted 
to go back to duty. They assigned him light duty. He worked as best 
he could and, on several occasions -- on one occasion his knee collapsed. 
He had to stay off from work. Eventually, in January of this year, 1960, 
he was put in the Washington Hospital Center for difficulties with his 
back, lower back. * * * * 
PROCEEDINGS 
* * * * * 
MR. HELLER: I would like to call Mr. Loops to the stand. 
THE COURT: Are you calling him under the rule? 
MR. HELLER: Yes, Your Honor. 
THE COURT: Members of the jury, a word of explanation: Mr. 
Loops is 2 defendant in this case and under the Rules of Federal Pro- 
cedure, the plaintiff can, in the circumstances, call the defendant and 
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examine him and cross-examine him with reference to the occurrence 
so, therefore, that is what is being done here. The plaintiff is calling 
the defendant as a witness. Thereupon, : 
FRANK W. LOOPS 
called as a witness and, having been first duly sworn, was examined 
and testified as follows: 
DIRECT EXAMINATION 
BY MR. HELLER: : 
Q. State your name and address, Mr. Loops. A. Frank W. Loops, 
3506 N. Ottawa Street, Arlington, Virginia. 
Q. Do you recall being involved in a collision on —_ 21, 1959 ? 
A. Ido. 
Q. What time did that happen, Mr. Loops? A. Approximately at 
6:15 in the afternoon. 
Q. And what was the weather condition that day? A. i was 
drizzling rain. 


Q.. How long had it been raining that day, do you know? A. It had 
been raining practically all day, intermittent showers. 
Q. Do you know the location where this collision took place? 
A. Ido. 


Q. Will you state where it was? A. It is what was defined yester- 
day as the underpass on Ohio Drive and Constitution Avenue, approximately 
at the ramp post on the north side of Constitution Avenue across from Ohio 
Drive. 

Q. Where had you been is to the collision? A. I had been at 
work all day. 

Q. How did you leave work and get to the scene? A. I eee the 
car at 19th and Constitution Avenue. I proceeded down Constitution Avenue 
then until I reached this point. 

Q. Do you understand the diagram that is on the board? A. Yes, 

I do. 
Q. Referring to the diagram, as you approached 23rd ee and 
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Constitution Avenue, did you see the Park Police cruiser at that 
time? A. As I approached 23rd Street? 

Q. Yes. A. No, sir. 

Q. When did you first see the Park Police cruiser? A. After I 
crossed 23rd Street. 

Q. Where was the cruiser at that time? A. Approximately 
halfway between 23rd Street and the opening to the parking lot. 

Q. Would you mark that on the board, please, where you were and 
where Mr. Capasso was when you first saw him? A. As I crossed the 
intersection of 23rd Street -- may I add one statement here? 

Q. Yes. A. There was a car parked immediately at the inter- 
section that apparently was in difficulty. I believe the hood was up. 

Q. Proceed. A. As I crossed the intersection, I noted the 
police car somewhere in this area (indicating). 

Q. Where were you at that time? A. As Iwas crossing past 
the intersection. 

Q. Will you leave your car there and place the cruiser where it 
was? A. Somewhere in here (indicating). 

Q. At that time, did you see a red light on the police cruiser? 

A. I can't remember seeing a red light on the police cruiser. 

Q. You say there was another vehicle parked back at the inter- 
section? A. Right at the intersection; yes, sir. 

Q. Will you place that so it will be there. A. This, I would like 
to call attention to, please, is greatly disproportionate to the scale 
running this way. 

Q. As you crossed 23rd Street, how fast were you going? A. I 
think not more than 20 miles an hour. 

Q. What happened after that? A. I proceeded down Constitution 
Avenue. 

Q. Where was the police cruiser? Was the police cruiser moving 
at that time? A. At the time I first saw it, no, sir. 

Q. It was at a standstill? A. Yes, sir. 
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Q. Where did the police cruiser go after that? A. There was 
another car approximately in this position and I went down Constitution 
Avenue and the police cruiser took off on an angle over to this car and 
stopped abreast of it. . 

Q. Did you make an estimate as to the speed of the police cruiser? 
A. No, I didn't. | 

Q. Was it going faster or slower than you were? A. I would 


assume and I must assume at this point, Mr. Heller, that he was going 
slower than I was. He was starting from a standstill and he approached 
this car with the thought to stop. : 

Q. And your car was moving all this time, was it not? A. It was. 


Q. Did you see the police cruiser come to a stop next to the other 
fellow? A. I did. 

Q. Approximately how long was it stopped? A. Sometime between 
15 and 30 seconds. I think the testimony has been that. : 

Q. What is your recollection? Would you say it was as long as 
30 seconds? <A. Possibly. | 

MR. ROBERSON: Your Honor, he hasn't even said he had any 
recollection as to how long the cruiser was stopped. I think it is im- 
proper to ask that question until he is asked if he knows how long it 
was stopped. We don't want any wild guesses. | 

THE COURT: Let me ask the witness this: Have you any present 
recollection? That question can be answered yes, or no. Have you any 
present recollection? 

THE WITNESS: Not exactly, no, sir. 

THE COURT: You mean you have none? 

THE WITNESS: I have none, sir. 

THE COURT: All right. 

BY MR. HELLER: 

Q. Could you see anything that the police officer in the cruiser 
was doing while you were approaching? A. As I approached him? 

Q. Yes. A. Yes, sir. 

Q. What did you see? A. I saw him lean over and apparently 


66 
roll down the window and perhaps say something to the car parked 
against the curb. 

Q. What happened after that? 

MR. ROBERSON: Your Honor, may the witness resume the stand 
if he is through with the board? 

MR. HELLER: Iam sorry. Resume the stand, please. 

(The witness resumed the witness stand.) 

THE WITNESS: As I proceeded down Constitution Avenue, I was 
aware of traffic coming out of the underpass drive and turning left on 
Constitution headed west toward Rock Creek Parkway: This is the only 

way the traffic is allowed to flow this time of day. This occupied 
the greater portion of the street and my line of transit was directly 
behind the police car. I saw the police car stop and I attempted to 
stop. My brakes didn't hold. My brakes held but I was sliding on the 
pavement. I released the brakes and re-applied them and the car was 
still sliding at the time of impact. 

BY MR. HELLER: 

Q. What parts of your car and the cruiser came together? A. The 
bumpers. My front bumper and the cruiser's back bumper came together. 

Q. Approximately how long did this take from the time you started 
applying your brakes until the impact? A. I don't know, sir. 

Q. Was your automobile in good condition? A. It was. 

Q. After you got out of your automobile, did you see if the red 
light on the corner was lit? A. I have no remembrance of the red 
light, sir. 

Q. Do you know how far you slid or your automobile slid? A. I 
don’t know. I would guess 60 or 70 feet, sir. 

Q. Do you remember being at the Corporation Counsel's hearing? 

10 A. Yes. 

Q. On pages 10 and 11 of the hearing, do you remember being 

asked by the hearing officer the following and giving these answers: 
"Question. Am I correct in assuming that at the time 
you first applied your brakes you were traveling at about 20 


miles an hour? 
"Answer. Yes, sir. 
"Question. Could you tell me approximately how far in 
front of you at that point the police officer's car was? 
"Answer. (No response.) 
"Question. In other words, how far did you slide?" 
MR. ROBERSON: May it please the Court, if he is going to 
interrogate about that, I think he ought to read it all the way through. 
THE COURT: In order to give the jury the entire context, Iam 
assuming there is some interpolation, isn't that right, in the hearing? 
MR. ROBERSON: Yes, sir. : 
THE COURT: At this juncture, there must be some interpolation 
by somebody in the nature of an aside. 


MR. HELLER: Yes, Your Honor. 
11 THE COURT: But in order to give the jury the benefit of the 
question and answer as it appears in the text, read it all so the witness 


can answer. 
MR. HELLER: Mr. Bradley asked then about the length of the 
slide and the witness answered: 
"I would say probably it was the length of this room, 
just about the length of this room." 
"The Hearing Officer: You skidded the length of this 
room? 
"Answer: Yes. 
"Mr. Heller: Could we have an estimate of the distance 
of this room?" 
Then on page 12 -- 
MR. ROBERSON: He skipped the 60 or 70 feet part. 
THE COURT: What was the estimate? You asked the question. 
Mr. Heller, at the hearing you asked about an estimate of the distance. 
MR. HELLER: (Reading): 
"Officer, will you give an estimate? 
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“The Officer: I haven't the remotest idea. I will leave 
you to pace it off. Apparently it looks 60 to 70 feet long to 
me. Iam no expert on that. 
“The Hearing Officer: Why don't you pace it off and 
tell us how long it is. 
"Mr. Heller: All right. I want to ask him a few questions, 
if I can.” 
THE COURT: Wherein is there a difference? Where did the wit- 
ness give an estimate? 3 
MR. HELLER: On page 12 at the bottom. 
"The Hearing Officer: And what was your estimate of 
the length of this room according to your pacing? 
“Mr. Heller: 105 feet. 
“The Hearing Officer: Does that sound reasonable to you, 
Mr. Loops? 
"The Witness: When I looked at it, I estimated it to be 
about 100 feet.” 
BY MR. HELLER: 
Q. Do you recall hearing those questions and answering them? 
A. Ido. My remembrance of the question now, Mr. Heller, is that I 
was answering at what point I applied the brakes, how far it was from 
the car, not how far I had slid. 
Q Mr. Loops, you testified that there were automobiles coming 
out of this roadway making the left turn, is that right? A. Yes, sir. 
Q. Did they block the whole roadway, I mean, as they were coming 
13 out were they taking up the whole roadway or most of it? A. They 
were taking up most of it, yes, sir. 
Q. So as you were coming down here, if these two automobiles 
were not there, you would have had to stop anyway, wouldn't you? 
A. No, sir, I don't think so. 
Q. These automobiles were coming out and you could have gotten 
past them or through them? A. If those two cars had not been there I 
would have had two lanes of traffic open. 
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Q. Mr. Loops, at pages 5 and 6, do you remember being asked 
this question and giving the following answer ? 
THE COURT: This is again the hearing at the Corporation 
Counsel's office? 
MR. HELLER: Yes, Your Honor. 
THE COURT: Let's get the record clear. 

BY MR. HELLER: 

Q. (Reading): 

"Question: All right. Now, you say you saw Officer : 
Capasso next to the curb on Constitution Avenue ? ! 

"Answer: That is right. 

"Question: The north curb of Constitution Avenue ? 

"Answer: That is right. 

"Question: This is the north side? 

"Officer Smith: This is east. 

"The Hearing Officer: This is just east of the intersection 
of Ohio Drive, is that right? 

"Officer Smith: Yes. 

“The Witness: Yes. 

"The Hearing Officer: You say you saw Officer Caress 
pull out from this curb position and proceed down here and 
stop abreast of this car? 

"The Witness; yes. 

"Question: Now, at the time Officer Capasso pulled om 
and proceeded to this point, how far in front of you was he? 

"The Witness: I don't recall. 


"Question: Was he more than one car length? 
"The Witness: Oh, yes. He was a considerable distance 
in front of me because I later estimated that I must have 


applied the brakes --" and that was the end. You never went 
any further. Do you remember hearing those questions and giving 
those answers? 
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15 MR. ROBERSON: May it please the Court, that is no different 
than what he said here. 

THE COURT: The only reason why extrajudicial statements are 
permitted to be used for the purpose of examining the witness is where 
he has stated, outside of the Court, something that is at variance with 
what he has stated on the stand. The practice has developed in this 
jurisdiction of lawyers on both sides resorting to matters in depositions 
and hearing that are really of no great moment because, when we boil 
them all down, there is no difference of a critical character between 
what the witness has stated on the stand and what he has stated some 


other time so, addressing myself to the point raised by counsel for the 
defense, I don't see any point in what you are doing with reference to 
this at this moment. 

MR. HELLER: The gentleman stated he was a considerable 
distance, Your Honor, and his testimony -- 

THE COURT: All right, but I am only saying please don't let's 


resort to the tactics of using depositions which are perfectly proper 
in the circumstances to be used unless there is some grave critical 
disparity between the testimony of the witness on the stand and what 
he has said at some other place and time. It is a waste of time. 
MR. HELLER: I have no other questions. 
THE COURT: We will suspend at this juncture. 

16 Members of the jury, again by way of repetition, do not talk about 
the same with anyone, not even among yourselves, and do not let anybody 
talk with you about it. We will reconvene at 1:45. (Thereupon, the 
luncheon recess was taken until 1:45 o'clock p.m.) 

AFTERNOON SESSION 
(Thereupon, the trial was resumed at 1:45 o'clock p.m.) 

MR. HELLER: Your Honor, Dr. Rizzoli has left his office but he 
is not here yet. 

MR. ROBERSON: I haven't cross-examined Mr. Loops yet, Your 
Honor. 

THE COURT: I think that is the situation. Let's put Mr. Loops 
on the stand. 
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Members of the jury, indicating again what I indicated to you 
earlier, so you won't be mystified by this procedure, although Mr. 
Roberson is defending Mr. Loops, since Mr. Loops has been called 
by the plaintiff, he is now permitted, under the Rules of Civil Procedure, 
to cross-examine. Do you understand? (The jury nodded assent. ) 
THE COURT: All right. 
Thereupon, 
FRANK W. LOOPS 
resumed the witness stand and, having been previously duly sworn, 
was examined and testified further as follows: 
CROSS-EXAMINATION 
BY MR. ROBERSON: 
Q. Mr. Loops, was it still daylight when you left ror office? 
A. Yes, it was. 
Q. And what office do you have? Where do you work? A. I 
work in the Pan American Union at 19th and Constitution Avenue. 
Q. Is that the place that you had your car parked? A. That is 
right. : 
Q. Was anyone in your car with you on your way home es work 
this day? A. No. : 

Q. Mr. Heller asked you if your car was in good mechanical 
condition and you responded that it was. Did that apply to the tires 
also? A. Yes, sir. | 

Q. Did you have a good tread on your tires? A. Yes, sir. 

Q. And you said at one time that this map was somewhat dis- 
torted. What did you mean by that? A. Well, we have the width of the 

18 street representing the distance behind this as 80 feet and yet 
three times that distance for this accident, we represent that from the 
scene of the accident at 23rd at 660 feet, I believe it is. 7 

Q. In other words, this (indicating) is 80 feet and this (indicating) 
is 660 feet so actually it should be much longer to put it in scale, is 
that correct? A. That is correct. | 
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Q. Where is your parking lot located? A. At 19th Street right 
off Constitution. 

Q. How many blocks is that from your parking lot to 23rd Street? 
A. Four blocks. 

Q. On this afternoon, did you have occasion to stop from time to 
time as you were traversing that four blocks? A. Yes sir, many times. 
The traffic was very heavy. 

Q. Did you have any difficulty in making those stops? A. No, sir. 

Q. Up until the time, Mr. Loops, that you stopped because the 
police car was in the second lane of traffic in front of you, did you have 
any indication that the area down here around the underpass and Ohio 
Drive was slippery? A. None whatsoever. 

Q. You testified, Mr. Loops, that you applied your brakes in an 
effort to stop rather than go out and interfere with traffic coming out 

19 and going in this direction, is that correct, sir? A. Yes, sir. 

Q. Were you in position, in the absence of the slippery conditions, 
that you would have been able to stop? 

MR. HELLER: I object, if the Court please. 

THE COURT: This is cross-examination. Answer the question. 

THE WITNESS: Yes, sir. I think there was no one more surprised 
than I was when I couldn't stop. 

BY MR. ROBERSON: 

Q. You stated you applied your brakes once and when you applied 
your brake once and when you saw you were slipping, you released it and 
applied it again, is that correct? A. This was a skid in a forward 
direction and if you release the brakes and re-apply them, they will grab 
on the new surface. This was an attempt to direct the skid. 

Q. Was it successful in directing the skid on this occasion? 

A. Iam not aware of it, if it was. 

Q. What was your approximate speed at the time that you originally 
applied your brakes? A. I will say approximately 20 miles an hour. 

Q. Are you certain that you were less than the 25-miles-per-hour 
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speed limit? A. Certain, yes, sir. 

Q. Were you able to cut down the speed any in between that time 
and the time when you came in contact with Mr. Capasso's cruiser? 

A. My speed was under the speed limit but I don't know whether the 
speed was reduced during the skid or not. 

Q. What was the damage that was done to your car? A. ‘The hood 
was open and I had lashed it down, as shown in the photographs and I had 
my car in the shop the following day and paid a $8 bill. 

Q. Did you see any damage done to the police cruiser ? ie I didn't 
notice any, sir. 

Q. Did you recognize the fact this was a police cruiser before the 
accident occurred? A. Yes, sir. 

Q. After the accident happened, what did you do? Did you remain 
in your car? A. No. I set the brake, turned off the ignition and got out 
and met Mr. Capasso roughly between the two vehicles. 

Q. Right at the time that you yourself slid at this spot, had you 
seen any other car slide? A. No, sir. 

Q. While you were waiting there at the accident scene, aid you 
see any cars have any difficulty at this particular spot ? 

21 A. Yes, sir, quite a few. 

Q. Tell the jury what you observed after the accident with sate 
to that condition. A. As far as coming out of the underpass drive, 
turning left on Constitution Avenue, they were experiencing difficulty. 
The back ends of many were almost out of control. 

@. Did Mr. Capasso say anything to you to indicate that he saw 
these people skidding? A. Yes. He said he had noted the difficulty at 


that point on the street and he had called for a truck to come and spread 


sand at the intersection. 

Q. Did he say anything to you? A. While I'was lashing the hood 
down, he grabbed my arm and said, "Let's go,"’ and it was really at that 
point I became aware of the slippery condition of the street where the 
cars were coming out from the underpass. 
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Q. He said, "Let's go"? A. Yes. There were cars coming very 
precariously close to ours, very close. 

Q. After you arrived at the scene, can you tell us the position of 
the Burquist car, the car first described as the No. 3 vehicle? A. Mr. 
Burquist’s car was, to all intents and purposes, parked alongside the 

22 curb as far as I could see coming down the street. 

Q. Is it correct or incorrect to say it was at an angle to the curb 
with the lamp post? A. I would say it was incorrect. 

Q. Had you seen or noticed the Burquist car while it was in motion? 
A. No, sir. 

MR. ROBERSON: That is all. 

REDIRECT EXAMINATION 
BY MR. HELLER: 

Q. Mr. Loops, what year automobile do you have? A. 1951 
Chevrolet. 

Q. What did you say happened as to the hood in the collision? 

A. Well, the impact apparently forced the grille enough so that the hood 
wouldn't remain closed. 

Q. So it would spring open? A. Yes, sir. 

Q. And it was standing up part way until you tied it closed? 

A. That is right. It wouldn't fasten ina closed position. 

Q. Would you come to the board and show where you saw these 

automobiles skidding, where they were coming from and where they 

23 skidded? A. They were coming out of this driveway making a 
left turn and going down, I assume, or up to 26th over Rock Creek Park- 
way. This is one way and they were utilizing various amounts of the 
street when they made the turn. 

@. Mr. Loops, where on this diagram was the area where your 
car was skidding? A. It would be in this one (indicating), sir. 

Q. While you were standing there, did you observe cars coming 
west on Constitution Avenue? A. No, sir. 

Q. You didn't see any automobiles? A. Well, there were several 
police cars that arrived on the scene at this time. 
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Q. Did you see any of them skid? A. I did not. 
Q. Do you remember seeing motor vehicles come to = scene? 


A. There were many. cars. 

THE COURT: . Are we through wee the witness at the boar now? 

MR. HELLER: Yes. 

THE COURT: Resume the stand, please. (The witness resumed 
the witness stand.) - 

BY MR. HELLER: 

Q. Do you remember a police motor vehicle coming to the scene? 

A. Ithink Ido. Iam not sure at this point. : 

Q. Did he come to a normal stop without skidding? A.: if he 
came there, I assume he did, sir. 

Q. The portion of the map where you show cars skidding was not 
any place near the place where your car skidded, is it? A. Well, the 
area in which I skidded was not in the same traffic pattern as these 
other automobiles. 

MR. HELLER: I have no other questions. 

THE COURT: I think one thing ought to be placed on the po 
what Mr. Loops’ employment is and I don't think we have his address. 
Would you ask him that, please? 

MR. HELLER: I don't remember if I asked that. 

THE WITNESS: Yes, I think you did. 

THE COURT: Were you asked what your employe was? 

THE WITNESS: No, i was asked my address. 

THE COURT: What is your employment? 

THE WITNESS: With the Pan American Union. 

THE COURT: You are employed by the Pan American Union and 
were at that time? : 

THE WITNESS: I was and I still am, sir. 

THE COURT: That is all. 

MR. ROBERSON: Your Honor, I would like to ask jut one thing 
on recross-examination. 
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THE COURT: Very well. 
RECROSS-EXAMINATION 
BY MR. ROBERSON: 

Q. You say that your skid was not in the same traffic pattern as 
the ones that you saw skidding out of the underpass drive. Was it within 
the same intersection? A. Yes, sir. 

MR. ROBERSON: That is all. 

THE COURT: You are excused. 


* * * * * 


November 2, 1960 
* * * 
(At the bench:) 
MR. HELLER: And then traffic regulations 22(a) and (ec). 
MR. ROBERSON: They are speed restrictions, Your Honor. It is 


my position there is no evidence of excessive speed in this case. 
THE COURT: Let me take alook. This is Regulation 22(a). 


"No person shall drive a vehicle on a street or highway 

at a speed greater than is reasonable and prudent under the 

conditions and having regard to the actual and potential 

hazards then existing. In every event, speed shall be so 

controlled as may be necessary to avoid colliding with any 

person, vehicle, or other conveyance on or entering the 

street or highway in compliance with legal requirements 

and the duty of all persons to use due care." 

MR. ROBERSON: I say that the uncontradicted evidence in this 
case is that Mr. Loops was going at a reasonable rate of speed. Officer 
Smith described 25 or 30 miles an hour as a reasonable speed under the 
conditions and the undisputed evidence is that Mr. Loops' speed never 
exceeded 20 miles per hour. 

THE COURT: There is this much to be said for it: 

"No person shall drive a vehicle on a street or highway 

at a speed greater than is reasonable and prudent under the 

conditions and having regard to the actual and potential 

hazards then existing." 


77 

Then 22(c), that relates to the same thing. That is all right. 

MR. ROBERSON: It is my position, Your Honor, with respect to 
(c) there is no evidence that he was not going at a slow speed anda 
reasonable rate of speed as he was approaching the intersection. 

27 THE COURT: Wait a minute. You are right. That does not apply 

at all. 

MR. HELLER: Your Honor -- 

THE COURT: I have ruled. I am not going to argue with you. It 
says "with regard to weather conditions." I have ruled it out. It has 


that conjunctive clause in there "and when special hazard exists with 
respect to pedestrians or other traffic or by reason of weather or high- 
way conditions." Iam applying the rule, the rule that relates to the 
regulation before. 

MR. HELLER: It says "or" in there. 

THE COURT: It says "and when." 

MR. HELLER: "and when"? < 


THE COURT: I have put my reasons on the record. I am not 
going to change my ruling. I don't want to be arbitrary about it but I 
will not change the ruling. I am sorry to disagree with you. 


* * * * * 


November 2 and 3, 1960 
* 5 * * * : 
MR. ROBERSON: Your Honor, may we approach the bench? 
THE COURT: Yes. | 
(At the bench:) 
MR. ROBERSON: Your Honor, I offer in evidence this traffic 
regulation. 
THE COURT: You are resting now, are you? 
MR. ROBERSON: After this traffic regulation, No. 76, reading 
as follows: 
"No person shall stand or park a vehicle ina roadens other 
than parallel with the edge of the roadway headed in the direction 
of lawful traffic movement and with the right-hand wheels. of the 
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vehicle within twelve inches of the curb or edge of the roadway." 

I think that is admissible in evidence in this case. 

MR. HELLER: I object, Your Honor. I think No. 6 excludes that. 

THE COURT: I do not think so in the circumstances so I will per- 
mit it to go in with No. 6, of course, because as I indicated to you 
initially, the general standard of care applies on the basis that I read in 
5 American Jurisprudence. 

* * 

(At the bench:) 

MR. HELLER: Has Your Honor decided whether you are going to 
grant No. 4 of the defendant, the contributory negligence instruction ? 
Your Honor said you were in doubt about No. 1 and No. 4, I think. 

THE COURT: That is correct. I said I would grant No. 1. 

MR. HELLER: And I believe No. 4 then? 

THE COURT: That is correct. That is the law. 

MR. HELLER: If you are granting an instruction on contributory 
negligence, then the plaintiff will request an instruction on the last 
clear chance, Your Honor. I think it applies in this case. 

THE COURT: The doctrine of last clear chance only applies if 
the plaintiff is in a perilous position from which he could not possibly 
extricate himself and the defendant is aware of this and, therefore, 
failed to act in the circumstances but, in any event, what I am going to 
do is this: 

I am not going to charge this jury this afternoon. Iam going to 
let you argue your case and close the argument and then come back 
here tomorrow morning fresh when I will instruct the jury on the law 
and I will look into this in the meantime. 

MR. ROBERSON: But there could not be any instruction on last 
clear chance because there is no evidence that our man could have 
done anything that he did not do. 

THE COURT: If youput it inthe posture of instructing on last 
clear chance, Iam not going to do it. 

{In open court:) 


* 
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November 3, 1960 

MR. HELLER: May we approach the bench, Your Honor? 

THE COURT: Very well. | 

(At the bench:) 

MR. HELLER: I submitted Plaintiffs' Prayer No. 3 and Your 
Honor has not said whether you are going to include it. 

THE COURT: I will take the first paragraph of Plaintiffs’ No. 3 
in preference to Defendant's requested instruction No. 1. Your No. 3 is 
a little bit broader. | 

MR. ROBERSON: Your Honor, mine is an exact copy = 

THE COURT: As long as I give the law, I don't have to use the 
exact language. This is a little broader. | 

MR. HELLER: Your Honor indicated he was going to grant De- 
fendant's Instruction No. 3. 

THE COURT: That is right. 

MR. HELLER: I would like to note an objection to that. 

THE COURT: Very well. : 

MR. HELLER: And Your Honor indicated he was going to grant 
an instruction on contributory negligence. That is No. 4. | 

THE COURT: That is right. 

MR. HELLER: I would like to renew my request for an are 
tion on the last clear chance doctrine. 

THE COURT: It will be denied. 

* * * * 
CHARGE TO THE JURY 

THE COURT: * * * In any event, from the standpoint of history, 

it is interesting enough but, as far as this controversy here is con- 

cerned, you are sworn as civil jurors and your function and your re- 
sponsibility is to resolve this controversy predicated upon the evidence 
you have heard from the witness stand and predicated also upon the 
documentary evidence that has been offered here in proper form and 
proper fashion. 
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This controversy is one of hundreds that we are constantly con- 
cerned with in Courts. It is all due to the advent of the automobile. The 
automobile is like a rich uncle who has been very good to his family and 
yet, nevertheless, has a rather tempestuous temperament, if I may use 


those words together. In other words, we cannot live without it and yet 
we are having increasing difficulties with it. There are more than 
450,000 automobiles on the streets of Washington during the rush hours 
and over 200,000 are registered in Washington, the balance coming 
from the hinterlands, Virginia, Maryland and other places so it is only 
natural to conclude that, as a consequence, these automobiles come to- 
gether and they are operated by human beings and so, as a consequence, 
we have the difficulty of the character that you are concerned with here. 

So what is this all about? Well, the plaintiff says that while he 
was in the exercise of due care, doing what a prudent, ordinary person 
would have done in the circumstances, the vehicle in which he was sitting 
was struck from the rear by a vehicle of the defendant and that, as a 
consequence of this striking of his vehicle in the rear, he suffered in- 
juries of a character that he now seeks compensation for in dollars and 
cents. That is the gist of this case. That is the gist of all cases of this 
character and so he says that the defendant was negligent in the opera- 
tion of his motor vehicle. In other words, he departed from what is 
called the standard of care. Negligence is a departure from the standard 
of care. 

Negligence, as the books say and as you are now instructed, is the 
doing of an act which an ordinary prudent person would not have done in 
the circumstances or the failure to perform an act which an ordinary 
prudent person would have performed in the circumstances had the 

circumstances, in this particular case as far as the defendant is 
concerned, is the operation of his automobile. 

The plaintiff must prove negligence. He must prove by what we 
call the preponderance of the evidence -- I will instruct you on that in 
2 moment -- that there was a departure by the defendant from this 
standard that the defendant was negligent. If he fails to prove that, you 
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are instructed, as a matter of law, he is out of Court and so, therefore, 
in those circumstances, your verdict would be a verdict for the defendant 
and you are so instructed. 

On the other hand, if the plaintiff establishes Reena as I have 
defined that term to you, by the preponderance of the evidence, then he 
has an additional burden placed upon him. He must prove then, ‘by the 
preponderance of the evidence, that the injuries he complains of, the 
result that occurred, was proximately caused by the negligence of the 
defendant. If he fails to prove that, he is out of Court and you are so 
instructed and so, therefore, only in the circumstances if he establishes 
negligence and establishes a proximate causal relationship between the 
negligence established and the result which he says occurred as a con- 
sequence, only then can you address yourself to the question of: damages. 

How much should he be compensated in dollars and cents: for his 

claimed injuries and, in those circumstances, he must also estab- 
lish by the preponderance of the evidence the nature and character of 
his injury and his out-of-pocket expenses and his losses. 

By the preponderance of the evidence is simply meant that evi- 
dence which, weighed with that opposed to it, has, in your minds, the 
most convincing value. The typical, the common, the old and yet excel- 
lent example is the apothecary's scales. You remember them; the up- 
right perpendicular, the bar across which goes horizontally and chains 
come down with the two pans. You put the weight of the evidence of the 
plaintiff, from the standpoint of evidence proximate cause and damages 
on one side, and weigh them individually. That is the evidence for 
negligence, proximate causation and damages. If it goes down on the 
plaintiff's side, he has established his case by what we call the pre- 
ponderance of the evidence. If it does not go down on his side, then 
naturally it must go down on the side of the defendant and so, therefore, 
the defendant is entitled to the verdict. Now, the question arises in 
your minds: Suppose the scales are even? In those circumstances you 
are instructed, as a matter of law, that the defendant is entitled to your 
verdict. 
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The defendant's position is this: He says, first of all, I was not 
negligent. There was no departure from the standard of care on my 
part. I did everything which a prudent ordinary man would have done 

in the circumstances and I did not neglect to do that which a pru- 
dent ordinary man would have done in the circumstances and so, there- 
fore, you cannot recover anything from me but if you should establish, 
although, he says, I doubt that I was negligent, then you were contrib- 
utorily negligent. In other words, your departure from this standard of 
care, your failure to do what an ordinary prudent man would have done 
in the circumstances is negligence upon your part and so, therefore, in 
that circumstance if negligence upon the part of the defendant is estab- 
lished by the plaintiff but the defendant then, by the preponderance of 
the evidence as I have defined that term to you, establishes contributory 
negligence upon the part of the plaintiff that ends the case as far as the 
plaintiff is concerned and the defendant is entitled to your verdict. 

You cannot, in the circumstances, compare negligence. If the 
defendant was negligent, and you find also that the plaintiff was negli- 
gent and that the negligence of the plaintiff contributed to his injury, 
he is out of Court and you are so instructed. 

Now, proximate causation. I have said to you that the plaintiff has 
the burden of proving negligence on the part of the defendant and with 
reference to an allegation of negligence by the defendant upon the part of 

the plaintiff, I have said to you in that circumstance and I now 
repeat, that the defendant has the burden of proof in establishing that, in 
other words, establishing that by evidence of the character indicated by 
the illustration of the apothecary's scale or, again by repetition, evi- 
dence which to you, when weighed with that opposed to it, has the most 
convincing value. 

I have also said to you that the plaintiff must not only establish 
negligence but he must establish proximate causation. You cannot have 
something up in the air in a state of suspended animation. You have 
got to bring it down and so, therefore, he must not only establish negli- 
gence but he must show that what he claims occurred, from the stand- 
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point of damage, was proximately caused by that negligence. What is 
meant by proximate caus2tion? It simply means that cause which, with- 
out the intervention of any independent intervening cause, brings about 
the result. It is that, to use a common homely expression, which pulls 
the string, presses the button and sets the whole thing in continuous 
motion without anything of extraneous force coming in. The plaintiff has 
the burden of proof, as I have explained that term to you, to establish 
that. 

You are also instructed that no inference of negligence whatsoever 
arises from the mere happening of an accident. You are not to infer, 
therefore, as a matter of law that by virtue of the fact that an accident 
has happened that some party or any party to this action was negligent. 

On the contrary, the reasonable presumption is that reasonable 
care, the doing of what an ordinary prudent man would have done under 
the circumstances, was exercised by both parties. Again by way of 
repetition, the burden of proof is upon the party charging negligence to 
overcome this presumption of care by the preponderance of evidence, as 
I have defined that term to you, in other words, to prove negligence . 

An unavoidable accident is one that would have occurred i in spite 
of the exercise of ordinary care of the persons involved. The phrase 
“ynavoidable accident" does not mean, literally, that it wasn't possible 
for the accident to be avoided. An unavoidable accident is one which 


occurs without the proximate cause. It is an accident which could have 
been avoided by the exercise of exceptional foresight, skill or caution 
or could not have been avoided at all. If you find that this accident was 


unavoidable as to the defendant, then your verdict should be for the 
defendant and you are so instructed. 

In reference to what I mean by the ordinary prudent person, I 
mean simply this: The ordinary man or woman which you meet on the 
street, not a lawyer, nota doctor, not an architect, not a physicist, not 
an electronic expert, not a doctor of philosophy but what would an- 
ordinary person that we come in contact with every day, what would he 
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or she have done under the circumstances? That is the test we 22. 
apply in order to determine whether negligence exists. 

Again I will say to you that you are instructed that even though 
you should find that the defendant Loops was guilty of negligence which 
proximately caused the accident, there can be no recovery for the plain- 
tiff if you find that he himself was guilty of contributory negligence, as 
I defined that term and which contributory negligence also proximately 
caused the accident, as I have defined that term, proximate causation. 
The law does not permit one who is guilty of contributory negligence to 
recover from another for the injuries sustained and that is predicated 
upon common sense, as you can see, and again by way of repetition, I 
will say this: If you should conclude that the plaintiff, by the prepon- 
derance of the evidence, has established negligence, if you should con- 
clude that the defendant, by the preponderance of the evidence, has 
established proximate causation between the negligence established and 
the result claimed and has established by the preponderance of the 
evidence the result or damage for injury claimed, then you are in- 
structed that only then can you come to the question of damages so, 
therefore, in those circumstances you certainly will address yourselves 
to what we call the special damages, that is, the dollars and cents 

* * * * * 

You are also instructed, as a matter of law, that if you should 
arrive at the matter of damages in this case, if the plaintiff has estab- 
lished negligence and proximate causation, then anything that he is 
receiving by virtue of pension or by virtue of anything in the nature of 
matters of that kind is not to be considered in the nature of compensa- *. 
tion that you are to be concerned with. 

On the other hand, I should tell you, as a matter of law, that if 
you reach that stage, if the plaintiff is able to work, he has a duty and 
an obligation to mitigate the damages. He cannot sit back and Say, 

"I will stand here and go no further." 
You are instructed also, getting back to the business of the 
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roadway, that the operator of an automobile is required to con- 
sider the condition of the surface of the roadway and that applies to both 
parties in this case and it also applies to the driver of an emergency 
vehicle. The driver of an emergency vehicle, as well as others, must 
use ordinary care to prevent injury to himself and others and that, again 
I repeat, means care commensurate with the circumstances and by the 
circumstances is meant, legally, those things standing around. The 
measure of his duty is due care under the circumstances. 

You are also instructed that skidding is not, in its common sense 
and without more, skidding in itself is not evidence of negligence nor is 
mere speed, certainly within lawful limits but both take color and 
significance from the facts and, as I have just said a moment ago, the 
circumstances which attend them and so, therefore, you are to examine 
those circumstances. Skidding may be evidence of negligence if it 
appears it was caused by the failure to take reasonable precaution to 
avoid it when the conditions at the time make such a result probable in 
the absence of such precaution and the driver of the vehicle was aware 
of it. 

There has been read to you what we call traffic regulations. In 
this jurisdiction, those regulations have the effect and force of law so 


any violation of them would be negligence in itself and you are so 
instructed. 


You are the sole judges of the facts. It is your responsibility to 
determine what the facts are and you determine what the facts are from 
an examination of the evidence submitted, the weighing of that evidence 
and attach to that evidence the convincing value you may think or may 
not think it may have. 

Counsel, in these circumstances, would be derelict in their 
responsibility if they didn't argue before you the character of the evi- 
dence as they see it and the inferences which can be drawn from the 
evidence which they think can be drawn. 

But again I say to you, the responsibility is yours. You should, 
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therefore, weigh the evidence objectively, without any preconceived 
ideas, without anything in the nature of speculation or conjecture, with- 
out prejudice on the one side or sympathy on the other. Approach it 
cold bloodedly and I might say, in those circumstances, the same is 
expected of you that is expected of me, what is called the cold neutrality 
of an impartial Judge. 
* * cd * * 

You are the sole judges of what we call the credibility of the wit- 
nesses. By that I mean what? Simply their worthiness of belief so, 
therefore, in those circumstances you can take into consideration their 
attitude and demeanor on the stand, their interest in the outcome of a 
case, if such may be made manifest, their bias, if such appears and to 
give their testimony only such weight as you, the jury, think under all 
the circumstances it is entitled to and if you believe that any witness 
or witnesses in this case has deliberately perjured themselves, then 
you are instructed you may disregard entirely the testimony of such 

witness of witnesses except you may find it corroborated, in part, 
by other evidence of a material character. 

* * * * * 

You must apply the law as given you by the Court and I assure 
you if Iam in error, able counsel on both sides will have that error, if 
I have made error that error is already recorded through the activities 
of Miss Rawls, but if it is error you must follow what I have said. The 
instructions with respect to the law govern and if it should turn out I 
am in error, fortunately, there is a place where that error can be 
corrected and that is upstairs on the fifth floor. 

Are there any exceptions to the charge ? 

MR. HELLER: Yes, Your Honor. May we approach the bench ? 

THE COURT: Yes. 

(At the bench:) 

MR. HELLER: On negligence, you did instruct them on proxi- 
mate cause but you did not state that it has to be, in order for it to 
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apply against the plaintiff, it has to be the proximate cause. 

THE COURT: I thought I did. 

MR. HELLER: You said what contributory negligence was and 
right after you said what proximate cause was. : 

THE COURT: I said if it contributed in any way to the TeSUELe I 
think that covers it. 

MR. HELLER: On the loss of pay, the damage instruction, you 
did not instruct them at all on that. You mentioned the hospital bills. 

THE COURT: I told the jury that they were not to take into con- 
sideration anything with reference or in the nature of pension or any- 
thing of that character that he was getting so the field was wide open. 

MR. HELLER: You said he could collect for suffering. 

THE COURT: Those were special damages. 

MR. HELLER: Loss of pay up to his retirement was damages 
too and they are quite considerable. 

THE COURT: All right. 

MR. HELLER: One further thing in your instruction on the testi- 
mony of experts, you stated that the psychiatrist testified it was not 
caused by the accident. 

THE COURT: I didn't say that at all. 

MR. HELLER: Yes -- 

MR. ROBERSON: I think Your Honor stated one expert testified 
that, in his opinion, it wasn't caused by this accident. I believe that 
Your Honor did say that. 

MR. HELLER: Even if Dr. Shapiro said it was the ee 
cause ? : 

THE COURT: I am not going into that. 

MR. ROBERSON: As a matter of fact, Dr. Shapiro backed off 
from that. 

THE COURT: Iam not going to get into that. I don't recollect 
it in haec verba. It sounded ali right when I gave it and it sounds all 
right now because I am not going back over that. 
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MR. ROBERSON: I have one thing, Your Honor. I thought, on the 
consortium matter, Your Honor should tell the jury the defenses pleaded 
to the male plaintiff's case are also equally applicable and if he cannot 
recover she cannot recover, either. 

THE COURT: Very well. 

(In open court:) 

THE COURT: Counsel has called my attention to this: If Mr. 
Capasso can't recover, then Mrs. Capasso's case follows. In other words, 
her case is predicated upon his and if you find that he cannot recover, 
she cannot recover, either. 

You may retire. Choose one of your members as foreman who will 
preside over your deliberations and who will speak for you upon your 
return to the courtroom. 

MR. HELLER: May we approach the bench ? 

THE COURT: Yes. 

(At the bench:) 

MR. HELLER: You said you were going to restate the charge on 
contributory negligence and proximate cause. 

THE COURT: No, I said Iwas not. Iam not going to repeat it. 

{in open court:) 

THE COURT: Very well. You may retire. 

(Thereupon, at 10:45 o'clock a.m., the jury retired to 
consider of its verdict.) 
(Thereupon, at 2:05 o'clock p.m., the following occurred:) 

THE COURT: Have the record indicate that I received, through 
the proper channels, 2 communication from the foreman of the jury in 

which it is requested, "The jury would like to have the testimony 
relating to Mr. Capasso being relieved of duty during the --"' I can't 
make out this word -- "for a certain period as per letter from his 


superior officer." 
I have taken this matter up with counsel. The jury will not have 
this testimony so I am bringing in the jury to tell them. 
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(Thereupon, at 2:06 o'clock p.m., the jury returned to 


the courtroom.) 

THE COURT: Mr. Foreman, will you rise, sir. 

(The foreman arose.) 

THE COURT: The Court has what purports to be a communication 
from the jury and presented by you to the Marshal in charge of the jury. 
Is that correct ? 

THE FOREMAN: Yes, sir. 

THE COURT: The answer to that question, members of the jury, 
is no. You have heard the testimony in this case and you have to resolve 
the testimony upon the testimony heard. , 

* * * * * : 
November 4, 1960. : 
(Thereupon, at 11:07 o'clock a.m., the jury returned 

to the courtroom.) | 

THE DEPUTY CLERK: Will the foreman of the jury please rise? 

(The foreman arose.) 

THE DEPUTY CLERK: Mr. Foreman, has the jury agreed upon 2 
verdict ? 

THE FOREMAN: We have. 

THE DEPUTY CLERK: Do you find for the plaintiffs or for the 

defendant ? 

THE FOREMAN: We find for the defendant. It was an unavoidable 
accident. 

THE DEPUTY CLERK: Members of the jury, please a. 

(The members of the jury arose.) 

THE DEPUTY CLERK: Members of the jury, your foreman states 
that you find for the defendant and this is your verdict, so say you each 
and all? 

(The jury nodded assent.) 


* * 
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[ Filed November 4, 1960] 
PLAINTIFFS' PRAYER FOR INSTRUCTIONS TO THE JURY NO. 2 
The jury is instructed that the operator of an automobile is re- 
quired to consider the condition of the surface of the roadway, and in 
case the roadway be wet or for any other reason slippery, making dif- 
ficult any stopping of his vehicle, he must reduce his speed to such a 
rate that he can stop his car on such a surface without colliding with 
other vehicles on the roadway, and failure to do so is negligence. At 
the point where this collision occurred the speed limit was 25 miles 
per hour and operators of automobiles must limit their speed at all 
times to that rate and keep such control of their automobiles under the 
circumstances existing at the time so as not to endanger or be likely 
to endanger the life and limb of any person. A speed of fifty miles per 
hour may be perfectly safe under some circumstances and a speed of 
only ten to fifteen miles per hour may be dangerous and unlawful under 
other circumstances and therefore negligent. 
It was the duty of the defendant Frank W. Loops at the time of 
the collision on April 27, 1959, to consider all the conditions and cir- 
cumstances under which he was operating his automobile and this 
includes the wet and slippery condition of the road, and it was his duty 
to so limit his rate of speed and so manage and control his vehicle so 
as to be able to avoid colliding with plaintiff. Where the wet and slip- 
pery condition of the road increases the danger of travel, every traveler 
is required to exercise a degree of care commensurate with the cir- 
cumstances and avoid any rate of speed or method of operation that 
endangers the life or limb of any person. 


ee 


{ Filed November 4, 1960] 
PLAINTIFFS’ PRAYER FOR INSTRUCTIONS TO JURY NO. 3 
The jury is instructed that skidding is not in itself, and without 
more, evidence of negligence, nor is mere speed, certainly within law- 
ful limits. Both take color and significance from the facts and circum- 
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stances which attend them, and either may be evidence of negligence. 
Skidding may be evidence of negligence if it appears that it was caused 
by a failure to take reasonable precaution to avoid it when the condi- 
tions at the time make such a result probable in the absence of such 
precaution. 

The modern automobile because of its speed, weight, power and 
design and the operation of physical laws, is peculiarly subject to the 
danger of uncontrollable and erratic deviations from its ordinary course. 
Since it is held on its course by the traction between its tires and the 
road surface, whatever lessens that traction makes it more difficult to 
control and increases the hazard of its skidding. That tendency, because 
of the power, weight and potential speed of such machines, carries a 
const ant threat to all users of modern highways and imposes upon 
drivers of automobiles the duty of exercising at all times care and 
vigilance to avoid increasing the danger of skidding created by any 
condition of the road surface which lessens the traction or grip of the 
machine on it by adapting the management of the car to the prevailing 
conditions. | 

Brumage v. Blubaugh, 204 Md. 144, 102 A.2d 568, 571. 


[ Filed November 4, 1960] 
DEFENDANT'S REQUESTED INSTRUCTION NO. 3 | 

An unavoidable accident is one that would have occurred in spite 
of the exercise of ordinary care of the persons involved. The phrase 
"unavoidable accident" does not mean literally that it was not possible 
for the accident to be avoided. An unavoidable accident is one which 
occurs without having been proximately caused by negligence. It is an 
accident which could have been avoided only by the exercise of excep- 
tional foresight, skill or caution or could not have been avoided at all. 
If you find that this accident was unavoidable as to the defendant, Frank 
Loops, then your verdict should be for the defendant. 

(D.C. Standardized Jury Instruction No. 46). 
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[ Filed November 4, 1960] 
DEFENDANT'S REQUESTED INSTRUCTION NO. 4 

The jury is instructed that even should you find that defendant 
was guilty of negligence which proximately caused the accident, there 
can be no recovery for plaintiff if you further find that he was himself 
guilty of contributory negligence which also proximately caused the 
accident. The law does not permit one who is guilty of contributory 
negligence to recover from another for the injuries sustained. 


[ Filed November 4, 1960] 
[ NOTE FROM THE JURY] 
Bon. Judge McGuire: 
The Jury would like to have the testimony relating to Mr. Capasso's 
being relieved of driving the cruiser for a certain period as per letter 
from his superior officer. 


/s/ Joseph V. Muldoon, 
Foreman 


[ Filed November 4, 1960] 
VERDICT AND JUDGMENT 
This cause having come on for hearing on the 28th day of October, 
1960, before the Court and a jury of good and lawful persons of this 
district, to wit: 
ce * * * % 
who, after having been duly sworn to well and truly try the issues between 
Otto L. Capasso and Ann W. Capasso, plaintiffs and Frank Webb Loops, 
defendant and after this cause is heard and given to the jury in charge, 
they upon their oath say this 4th day of November, 1960, that they find 
for the defendant against said plaintiff. 
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WHEREFORE, it is adjudged that said plaintiffs take nothing by 
this action, that said defendant go hence without day, be for nothing held 
and recover of plaintiffs his costs of defense. 
HARRY M. a Clerk, 
By: /s/ J. Richard Earle, Jr., Deputy Clerk 


By direction of 
Judge Matthew F. McGuire 


[ Filed November 10, 1960] 
PLAINTIFFS’ MOTION FOR A NEW TRIAL 

Plaintiffs move the Court for a new trial and for reasons therefore 
state: 

1. The Court erred in permitting cross-examination of Otto L. 
Capasso regarding the letter written by Chief Stewart. Chief Stewart's 
opinion as to the cause of the collision was not admissible and was one 
of the issues the jury was to decide. 

2. The Court erred in admitting into evidence Section 76 of the 
Traffic Regulations which was inapplicable under the facts in evidence. 

3. The Court erred in refusing to admit into evidence Section 
22(c) of the Traffic Regulations when the evidence was that it had been 
raining from 9:00 A.M. until the time of the collision at 6:15 P.M. and 
highway conditions were an important issue in the case. : 

4. The Court erred in denying plaintiffs’ prayer for instructions 
to the jury number 2. < 

5. The Court erred in giving to the jury only the first part of 
plaintiffs' prayer for instructions to the jury number 3 and in failing 
to include paragraph two of said requested instruction. : 

6. The Court erred in granting defendant's requested instruction 
number $3 on "unavoidable accident". 

7. The Court erred in granting defendant's requested instruction 
number 4 when there was no evidence of contributory negligence. 
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8. The Court erred in refusing plaintiffs’ oral request for an 
instruction on "Last Clear Chance" which request was made after the 
Court stated that defendant's instruction on contributory negligence would 
be given. 

9. The Court erred in refusing to admit into evidence Section 3.31 
(a), Title 36, Code of Federal Regulations. 

Wherefore, plaintiffs move the Court for an order granting to them 
a new trial in this case. 


/s/ Norman H. Heller 
Attorney for Plaintiffs 


[ Certificate of Service] 


~~ 


MEMORANDUM OF POINTS AND AUTHORITIES 

1. Over objection defendant was permitted to cross-examine the 
plaintiff as to the contents of a letter written to him by Chief Stewart of 
the United States Park Police setting out several "malpractices" 
supposedly committed by plaintiff, and as a result of which "malpractices" 
plaintiff was, in the opinion of the writer, the cause of the collision. 
Plaintiff pointed out at the bench that this evidence was inadmissible, 
that Chief Stewart would not have been permitted to testify to the facts 
stated in the letter if he had been present in Court. This was improper 
cross-examination and the letter expressed only the opinion of the writer 
who received his information through hearsay. See Singer v. Church, 
48 App. D.C. 138, 140, 141. Even where the Court sits without a jury 
"conclusions or opinions" are generally inadmissible as hearsay and 
opinion evidence and excluded as improper and irrelevant. Universal 
Airline vy. Eastern Air Lines, 88 U.S. App. D.C. 219, 188 F.2d 993. That 
this was prejudicial error cannot be disputed considering the request of 
the jury during their deliberations to have the testimony concerning the 
Chief's letter read to them. With the statements of the Chief of the 
United States Park Police in the minds of the jurors they could not be 
expected to render a fair judgment. 
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2, There was no evidence that Section 76 of the Traffic Regula- 
tions had been violated, but on the contrary, there was evidence that 
plaintiff came under an exception to Section 76, and said Section should 
not have been admitted into evidence. 

3. Section 22(c) of the Traffic Regulations requires driving at 
an appropriate reduced speed when special hazard exists with respect 
to other traffic "or by reason of weather or highway conditions". The 
Court's interpretation of this section to the effect that it only applied 
when approaching and crossing an intersection or railway grade crossing, 
going around a curve, approaching a hill crest or on a narrow winding 
roadway is incorrect, and with defendant's only defense being the highway 
condition the admissibility of this section was of great importance. 

4, Plaintiffs’ prayer for instructions number 2 sets out the duties 
of an automobile operator under the conditions existing at the time of 
the collision. This prayer is a fair restatement and explanation of the 
requirement of Section 22(c) of the Traffic Regulations and aoe not 
have been denied. 

5. The second paragraph of plaintiffs’ prayer number 3 oe 
have been included in the Court's instruction so as not to give the jury 
the impression that skidding in itself is a defense. The duties of the 
defendant at the time and place of this collision should have been ex- 
plained to the jury in addition to informing them that skidding is not 
in itself evidence of negligence but that it may be such evidence. 

6. "Unless there is something in the evidence showing that this 
accident could not have been foreseen and prevented by vigilant care 


and attention an unavoidable accident prayer would lead to mere 
speculation". This was the language of the Court in State, to use of 
Whitaker v. Greaves, 62 A.2d 630, 191 Md. 712, cited in Brumage v. 
Blubaugh, 102 A.2d 568, 204 Md. 144. In addition to the above cases, 
in the absence of a District of Columbia decision involving the granting 
of an unavoidable accident instruction, plaintiffs bring to the attention 
of the Court the following Maryland decisions where the instruction on 
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unavoidable accident was held reversible error and further, that even 
where the facts of the case permit such an instruction there must be 
an explanation informing the jury what the law regards as an unavoid- 
able accident. Vizzini v. Dopkin, 6 A.2d 637, 176 Md. 639, Fogle v. 
Phillips, 60 A.2d 198, 191 Md. 114, Baltimore Transit Company v. 
Prinz, 137 A.2d 700, 215 Md. 398. The explanation required by the 
Maryland Courts when an unavoidable accident prayer is granted was 
set out in Washington C. & A. Turnpike Co. v. Case, 30 A.571, 80 Md. 
36, as “an inevitable occurrence, not to be foreseen and prevented by 
vigilance, care and attention, and not occasioned or contributed to, in 
any manner, by the act or omission of the defendant". The above Mary- 
land cases hold that an unavoidable accident instruction without inform- 
ing the jury what the law regards as an unavoidable accident in the lan- 
guage used in Washington C. & A. Turnpike Co. v. Case, set out above, 
is error. 

1. The evidence of plaintiff's negligence was an improperly ad- 
mitted opinion by Chief Stewart and an inapplicable Traffic Regulation. 
Defendant's instruction number 4 should not have been granted. 

8. Upon learning of the Court's decision to grant defendant's 
prayer on contributory negligence, plaintiff orally requested the Court 
for an instruction on last clear chance. The facts of this case contained 
the elements entitling plaintiff to such an instruction after the instruc- 
tion on contributory negligence was granted. 

9. Section 3.31 of Title 36 of the Code of Federal Regulations 
sets out prohibited operations by motorists at the scene of this collision 
azii Section (a) prohibiting driving carelessly and heedlessly in willful 
or wanton disregard of the rights or safety of others, or without due 
caution and circumspection and at a speed or in a manner s0 as to en- 
danger or be likely to endanger any person or property, should have 
been admitted into evidence. 

Respectfully submitted, 
/s/ Norman H. Heller 
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[Filed November 16, 1960] 


DEFENDANT'S OPPOSITION TO PLAINTIFFS' 
MOTION FOR A NEW TRIAL 


Plaintiff received more. than his due in being allowed to go to the 
jury at all, as reasonable men could not have failed to conclude that the 
sole cause of this accident was a skid, and the law is well settled that 
a mere showing of a skid is not sufficient basis for a finding of neg- 
ligence. Thus, in Simmons v. Ward, 91 A.2d 566, 567 (D.C. Mun. App. 
1952), where a truck had skidded onto the other side of the highway and 
hit the plaintiff's automobile, the court said, "We start out with the 
generally accepted rule that the mere fact that an automobile skids 
does not itself constitute negligence (citing cases). This is an entirely 
reasonable rule, for if the accident is attributable solely to the condi- 
tion of a roadway no liability should result.” 3 

In the. case of Goyette v. Amor, 294 Mass. 355, 2 N.E. 2d 219 
(1936), where plaintiff, while a passenger in an auto, was injured when 
the defendant's truck travelling in the same direction at 15 miles per 
hour skidded and the evidence left the cause of the skidding unexplained 
by any negligent act of the defendant, the court held defendant entitled 
to a directed verdict and pointed out that the evidence showed no direct 
cause of the accident other than the skidding of the truck, and the mere 
skidding of a motor vehicle, unexplained, is not evidence of negligence. 
A late case to the same effect is Glavine v. Gaudette, 138 N.E.2d 635 
(Mass. 1956). : 

In returning its verdict the foreman of the jury plainly indicated 
that neither negligence nor contributory negligence was the basis of 
its decision because it expressly found for the defendant that "It was 
an unavoidable accident." Since most of the points urged in plaintiffs’ 
motion for a new trial are directed toward negligence or contributory 
negligence, they are without effect, since we know that in this case the 
jury's verdict was predicated upon neither of these propositions. 

Answering the grounds in the motion for a new trial as listed in 
the motion, defendant takes the following positions. : 
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1. With respect to the letter written by United States Park 
Police Chief Stewart, it was proper to permit cross-examination 
of the plaintiff based on the letter. The plaintiffs’ counsel opened the 
door to this line of interrogation when he made statements to the jury 
in opening statement to the effect that due to the accident plaintiff was 
put on light duty, and left the inference that the reason was physical 
inability to drive a cruiser, which was his regular duty. When the 
plaintiff testified on direct examination his testimony was to the same 
effect and left the same inference. In order to give the jury the truth 
of the matter, it was proper to make the plaintiff admit that his privilege 
of driving cruisers was revoked by his Chief for six months, not due to 
physical inability to drive, but because the Chief disapproved of the 
manner in which he became involved in the accident in question. 

2. The Court was correct in admitting into evidence $76 of the 
Traffic Regulations dealing with parking parallel and within 12 inches 
of the curb. The jury could have found from the evidence that Capasso 
was not on an "emergency run” which, under some circumstances, 
would have entitled him to special treatment. Moreover, the traffic 
regulation created the exception specifically stated that the driver of 
an authorized emergency vehicle would not be relieved of the conse- 
quences of a reckless disregard of safety precautions. Having stopped 
his vehicle at a place which he alone knew was excessively slippery the 
jury, had they been so disposed, could have concluded that Capasso 
violated proper parking procedure. 

3. The Court correctly excluded Traffic Regulation 22(c) relative 
to driving at an appropriate reduced speed when approaching and cross- 
ing an intersection and when special hazard exists by reason of weather 
or highway conditions. The evidence is undisputed that the defendant 
was going at a speed no greater than 20 miles per hour, less than the 
speed limit, and that the accident did not occur at an intersection. 
Plaintiff already had in evidence Traffic Regulation 22(a) which requires 
a reasonable speed under the conditions and having regard to the actual 
and potential hazards then existing. 
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4, The Court correctly declined to grant plaintiffs' prayer for 
instruction No. 2 "'as framed" because it undertook to argue the evidence 
in the case. The Court covered the substance of a defendant's duty to 
use reasonable care in its general instructions. | 

5. The Court was not required to include the second paragraph of 
plaintiffs’ prayer No. 3 which constituted a lecture on the characteristics 
of a modern automobile. The Court is not required to give an;argumenta- 
tive instruction. 

6. Citing a number of Maryland cases, the plaintiff claims that 
the prayer on an unavoidable accident should not have been given. How- 
ever, the law of the District of Columbia is clearly and fairly stated in 
defendant's requested instruction No. 3 which is based on the Revised 
Standardized Jury Instructions for the District of Columbia ( 1959 
Edition), No. 46, reading as follows: 

"An unavoidable accident is one that would have gees 

in spite of the exercise of ordinary care of the persons : 

involved. The phrase ‘unavoidable accident’ does not 

mean literally that it was not possible for the accident 

to be avoided. An unavoidable accident is one which oc-' 

curs without having been proximately caused by negligence. 

It is an accident which could have been avoided only by the 

exercise of exceptional foresight, skill or caution or could 

not have been avoided at all. If you find that this accident 

was unavoidable as to the defendant then your verdict should 

be for the defendant." 3 
The plaintiffs’ memorandum states that it is improper to give an un- 
avoidable accident instruction without informing the jury what the law 
regards as an unavoidable accident in the language of the Maryland 
cases. It is not the duty of the District of Columbia courts to instruct 
in language used by Maryland courts, and it is obvious from a reading 
of defendant's requested instruction No. 3 that the Court did define for 
the benefit of the jury what the law regards as an "unavoidable accident." 
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%. The Court correctly granted defendant's instruction No. 4 on 
contributory negligence, since it was abundantly clear that the plaintiff 
was the only one who knew of the peculiarly slippery conditions prevail- 
ing at the scene of the accident. Moreover, the jury's verdict, as we 
learned from its announcement by the foreman, was not based upon 
contributory negligence, but upon a justifiable finding that the accident 
was, ina legal sense, unavoidable. 

8. There was no room for an instruction on the doctrine of last 
clear chance because the plaintiff did not prove that there was a time 
when the plaintiff could not have avoided the accident when the defendant 
could have done so with the means at hand. The defendant did not know 
that the scene of the accident was extraordinarily slippery, whereas 
the plaintiff did have this knowledge. The doctrine presupposes neg- 
ligence upon the part of both the plaintiff and the defendant and, since 
the plaintiff did not establish any primary negligence, such as excessive 
speed or inadequate lookout, there was no occasion to submit this doctrine 
to the jury. Moreover, the Court of Appeals has recently said that a 
plaintiff should not be permitted to sit back and hide his reliance upon 
the doctrine of last clear chance until the close of the case. Meadow 
Gold Products Co. v. Wright, 278 F.2d 867, 869 (D.C. Cir. April 7, 1960), 
wherein the court said: 

" | , . the courts are not to be lenient with counsel who 

fail to reveal the theory of their case until all the evi- 

dence is closed. . . The theory of a plaintiff's case 

has much to do with how defendant's counsel will cross- 

examine his own witnesses. It is too important a matter 

to be withheld from the adversary and from the trial judge 

until all the evidence is in and the case is ready to go to 

the jury." 

9. There was no evidentiary basis for admission into evidence 
of §3.31 of Title 36, Code of Federal Regulations which prohibits driving 
carelessly and heedlessly in wilful or wanton disregard of the rights or 
safety of others or without due caution and circumspection and at a speed 
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or ina manner so as to endanger or be likely to endanger any person 
or property. 

Because the plaintiff received more than his due in being permitted 
to go to the jury at all and because the Court properly ruled upon the 
nine points raised on the motion for a new trial, most of which did not 
bear upon an "unavoidable accident", the basis of the jury's decision, 
the motion for a new trial should be denied. | 


Respectfully submitted, 
HOGAN & HARTSON 


By: /s/ Frank F. Roberson. 
[ Certificate of Service] Attorneys for Defendant 
* * * : 


[ Filed November 18, 1960] 
ORDER OVERRULING MOTION FOR NEW TRIAL 
Upon consideration of the motion filed hereby by the plaintiffs, 
for a new trial, it is this 18th day of November, 1960, ordered that 
said motion be, and the same is hereby overruled. : 
HARRY M. HULL, Clerk 


By: /s/ J. Richard Earle, Jr., 
By direction of Deputy Clerk 


Matthew F. McGuire 
JUDGE 


[ Filed December 15, 1960] 
NOTICE OF APPEAL 
Notice is hereby given this 15th day of December, 1960, that 
Otto L. Capasso and Ann W. Capasso hereby appeals to the United 
States Court of Appeals for the District of Columbia from the judg- 
ment of this Court entered on the 4th day of November, 1960 in favor 
of Frank Webb Loops against said Otto L. Capasso and Ann W: Capasso. 


/s/ Norman H. Heller, 
Attorney for Plaintiffs 
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[ Filed January 12, 196 1] 
STATEMENT OF POINTS 

Plaintiffs (Appellants), in compliance with Rule 12(b) of the Rules 
of the United States Court of Appeals for the District of Columbia Circuit, 
intend to rely on the following points on the appeal of this case: 

1. The Court erred in permitting cross-examination of plaintiff 
Otto L. Capasso as to the contents of a letter written to him by Chief 
Stewart of the United States Park Police setting out several "mal- 
practices" supposedly committed by plaintiff, which "malpractices", 
in the opinions of Chief Stewart and "the safety engineer", jointly felt, 
were the cause of the collision which was the subject matter of this suit. 
There were timely objections to this cross-examination which permitted 
an opinion which would not have been admissible in evidence had the 
author of the letter been in Court to testify. 

2. The Court erred in admitting Section 76 of the Traffic Regula- 
tions into evidence. 

3. The Court erred in refusing to admit Section 22(c) of the 
Traffic Regulations into evidence. 

4. The Court erred in denying plaintiffs’ prayer for instructions 
to the jury number 2. 

5. The Court erred in giving the jury only paragraph one of 
plaintiffs’ prayer for instructions to the jury number 3, and in refusing 
to include paragraph two of said instruction. 

6. The Court erred in granting defendant's requested instruction 
number 3 on “unavoidable accident", because under the evidence the 
granting of such an instruction was improper, even if the granting of 
such an instruction was proper the wording of the instruction given and 
the failure to explain what the law regards as an unavoidable accident 
was error and further, defendant's answer, pretrial statement or the 
pretrial order failed to raise "unavoidable accident" as a defense in 
this action, the issue being raised for the first time at the time of the 
discussion of requests for instructions. 
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7, The Court erred in granting defendant's requested instruction 
number 4 when there was no evidence of contributory negligence, further, 
that if there was evidence of contributory negligence which warranted 
such instruction the Court erred in failing to instruct the jury that such 
contributory negligence must be the proximate cause of the collision in 
order to bar plaintiffs and finally, the granting of the instruction on 
“ynavoidable accident" is inconsistent with the granting of an instruc- 
tion on contributory negligence. : 

8. The Court erred in failing to grant plaintiffs’ oral request 
for an instruction on the last clear chance doctrine which issue was 
raised in plaintiff's pretrial statement. 


/s/ Norman H. Heller 
Attorney for Plaintiffs : 
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QUESTIONS PRESENTED 
In the opinion of appellee, the questions presented are: 


1. Where plaintiffs’ counsel in opening statement and 
plaintiff on direct examination have left the inference with 
the jury that a policeman’s being placed on ‘‘light’’ duty 
was due to physical disabilities, was the trial court correct 
in permitting defendant on cross-examination to inquire 
whether the change of duty was made by the park police 
chief due to his opinion that the plaintiff in connection with 


the accident had violated regulations governing park 
police? 


2. Whether an instruction on ‘‘unavoidable accident’’ 
was properly granted when the defendant’s pleading de- 
nied negligence and the accident was based upon a rear 
end collision which occurred at a particularly slippery spot 
of which defendant had no prior knowledge? 


INDEX 


I. Plaintiff having left a false impression with the 
jary, it was proper to permit cross-examination 
to develop the reason given the plaintiff by his 
superior for his being placed on a different type 
of duty when he returned to work 


I. It was proper to instruct on unavoidable acci- 
dent which is available since it was appropriate 
under the evidence of the case and need not be 
affirmatively pleaded 
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COUNTERSTATEMENT OF THE CASE 


Appellants, Otto L. Capasso, United States Park Police- 
man, and his wife, brought an action against the appellee, 
Frank W. Loops, alleging that while the male plaintiff was 
stopped in a United States Park Police cruiser, the defend- 
ant negligently operated his automobile so as to strike the 
rear of the plaintiff’s vehicle (J.A. 34). The defendant’s 
answer denied that the accident was caused by negligence 
in the operation of his automobile and asserted contribu- 
tory negligence on the part of the male plaintiff (J.A. 5). 


In his opening statement counsel for plaintiff stated to 
the jury (J.A. 62): ‘In about October, 1959, Mr. Capasso 
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attempted to go back to duty. They assigned him light 
duty.’’ Plaintiff thereafter testified during direct exami- 
nation (J.A. 22): 


“*Q. Now after the collision on April 27, 1959, did 
there come sti a wen re to duty 
with the United States Park Police? 

A. Yes, Sir. I believe it was in the latter part of 
October. I went back as a light man. I worked 
plain clothes either in the office or out around the basin 
checking. I didn’t have any duties except to observe. 
If I observed anything I was to call the uniform 
cruiser, unless it was a— 

. t was your physical condition during this 
time? 


A. the back and neck tro’ and I couldn’t 
take it long. Ico work im this condition.”’ 


There was testimony from which the jury could have 
found the following facts: The plaintiff in his police 
cruiser was flagged down by three citizens who informed 


him of a “‘very slippery condition of the street’? at Ohio 
Drive and Constitution Avenue (J.A. 23, 24); plaintiff 
personally observed two cars skid across part of Consti- 
tation Avenue at the place in question (J.A. 25); one of 
the cars skidded against a light pole; plaintiff sent a radio 
eall for sand (J.A. 24) stating that the roadway was slip- 
pery (J.A. 57); plaintiff proceeded to the scene and came 
i> estandstill alongside the car which had struck the light 
pole without looking back to see if he would thus interfere 
with oncoming traffic (J.A. 26), although there was ample 
carb space for him to have stopped either in front of or be 

I he cal A. 28); he Was aware of the traffic regula- 
tion which required motorists to stop parallel and within / - 
12 inches of the curb (J.A. 26) ; yet his place of stop was 
nowhere close to 12 inches from the curb (J.A. 28) and he 
was in fact double-parked (J.A. 58). The park police 
officer who thereafter investigated plaintiff’s accident 
found that the pavement was “‘very slippery’? (J.A. 55, 57, 


58). This investigating officer, produced by plaintiff, said 
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that 25 to 30 miles per hour was a ‘‘reasonable ”? un- 
der ‘“‘the weather conditions” (J-A. 52). 


Defendant testified that prior to the accident he drove 
without difficulty although making several stops (J-A. 72) ; 
that he was proceeding at about 20 miles per hour and cer- 
tainly less than the 25 mile-per-hour speed limit (J.A. 72, 
73) ; that he had seen no indication that the roadway was 
slippery (J.A. 72); that when he saw the plaintiff stop_he 


attempted to stop in what would ordinarily have been 
ample time (J.A. 72) and pumped his brakes, but that 


his car continued to elide (JA. 60) which came-as & Sir. 
prise to him (J.-A. 72). He was unable to cat out to the 


left because cars turning into Constitution Avenne from 
Ohio Drive at the scene took up most of the west-bound 
roadway, except where the plaintiff was double-parked 
alongside the automobile against the lamp post (J.A. 68). 
Defendant had seen no other car slide before the accident, 
but after the accident saw quite a few skid as they came 
into this intersection from the south (J.A. 73, 74). 


The Court permitted cross-examination of the plaintiff 
concerning the reason the police chief had given for taking 
the plaintiff off cruiser duty, because the plaintiff had 
indicated that he was put on light duty as a result of his 
injuries, and the Court ruled that he could properly be 


_ctoaecamainaiaes that the ise “chief had ee aS 
giving the reasons for this action = ces 34). 


OE 
e Court permitted into eviden aS 16 con- 
cerning stopping out from the curb at the defendant’s re- 
quest but in conjunction with traffic regulation 6 which bore 


upon the plaintiff’s contention that he was entitled to dis- 
regard traffic regulations because he was on an alleged 
“emergency” ron (J.A. 77, 78). The Court excluded 


could have done anything which he did not do to have 
avoided the accident once the plaintiff had come to a stand- 
still (J.A. 78). 


In the general charge the Court properly defined negli- 
gence and instructed on the burden of proof (J.A. 80), 
informed the jury that the mere happening of an accident 
does not give rise to an inference of negligence (J.A. 83) 
and instructed at the defendant’s request on unavoidable 
sccidsnt- (J-5- 83) ta-the forms contained in the Revised 
Standardized Jury Instructions for the District of Colum- 


bia (1959 ed.) No. 46. Plaintiffs’ counsel did not except 
to the form of the instruction, but took the position that no 


instruction on this subject should be given 79). 

After due deliberation, the foreman of the jury an- 
nounced its verdict in the following terms (J.A. 89) : ewes 
find for the defendant. It was an unavoidable accident.”> — 
—_—_—_—_—_—_—_—_—_—— SD 


SUMMARY OF ARGUMENT 


L Plaintiffs’ counsel on opening statement and plaintiff 
on direct testimony, having left with the jury the errone- 
ous impression that he had been placed on light duty 
because of physical disability, it was proper on cross- 
examination to inquire whether the police chief had given 
as the reason for the change of duty from cruiser to foot 
patrolman violation by the plaintiff of police departmental 
regulations. 

2. An instruction on unavoidable accident is proper 
where a defendant has in his pleading denied negligence. 
By definition, an ‘‘unavoidable accident’’ is one that would 
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have occurred in spite of the exercise of ordinary care of 
the persons involved. The jury foreman in announcing 
that the jury found for the defendant because “‘it was an 
unavoidable accident’’ was stating a finding that the de- 
fendant was not guilty of negligence. In other words, plain- 
taff had failed to make out that essential to a prima facie 
case. It is negligence which plaintiff must prove to establish 
@ prima facie case. An unavoidable accident contention is 
not an affirmative defense because an affirmative defense 
is one that admits an apparent right in the opposite party 
and relies on some new matter by which that apparent 
right is defeated. In this pleading defendant had denied 
any such apparent right in plaintiff. There was ample 
evidentiary basis for the instruction on unavoidable acci- 
dent since the defendant had no prior notice of the excep- 
tionally slippery conditions near the scene of the accident 
which caused his car to skid. Plaintiff cannot now com- 
plain of the form in which the unavoidable accident instruc- 
tion was given. It was requested and given in the form set 


forth in the Revised Standardized Jury Instructions for 
the District of Columbia (1959 ed.) No. 46. In the trial 
court plaintiffs’ position was not that this form was inac- 
curate but that such an instruction should not be given 
at all. 


3. The trial court correctly excluded Sec. 22(c) of traffic 
regulations relative to driving at an appropriate reduced 
speed when approaching and crossing an intersection and 
when special hazard exists with respect to traffic, weather 
or highway conditions. There was no evidentiary basis 
for the instruction since the undisputed evidence was that 
the defendant was proceeding at less than the 25 mile-per- 
hour speed limit and less than the speed which the plain- 
tiffs’ witness, the investigating police officer, said was rea- 
sonable under the weather conditions. 


Sec. 76 of the traffic regulations requiring motorists to 
stand or park within 12 inches of the curb when curb space 
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is available was Properly admitted 


regulation 76. 


Cross-examination 
Given the plaintiff by his superior being placed 
On ® different type of duty when he returned tomy 


“Q. Now after the collision on April 27, 1959, did 
re come a time when you went 


to return to duty 
with the United States Park Police? 


7 


A. Yes, sir. I believe it was in the latter part of 
October I went back as a light duty man. I worked 
plain clothes either im the office or out around the 
basin checking. I didn’t have Soh duties except to 
observe. If I observed anything I was to call the 
uniform cruiser, unless it was a— 

Q. What was your physical condition during this 
time? 

A. I had the back and neck trouble, and I couldn’t 
take it long. I couldn’t work in this condition.’’ 


Through subpoena defendant’s counsel had obtained an 
inspection of the plaintiff’s personnel file at the United 
States Park Police. Contained in it was a letter addressed 
to the plaintiff, Pvt. Capasso, by the Chief of Police dated 
May 8, 1959, entitled ‘‘Re Temporary Suspension of the 
Privilege of Seeing ark Police es. e Tr, 

tiff in the second 
person by Police Chief Stewart, recited that you had halted 
your radio car in the traffic lane on Constitution Avenne 
at a time when heavy traffic was flowing, apparently for 
the purpose of investigating a car which was parked at the 
curb and immediately abreast of you, when you were struck 
from behind. The letter further recited in pertinent part 
that Training Bulletin No. 5 of 8 July 1954, entitled Acct- 
dent Investigation, prescribes 15 standardized steps to be 
taken by a police accident investigator. The second of 
these is brief and bluntly states: ‘‘Park properly at acci- 
dent scene.’? The safety engineer and I jointly feel that 
your recent accident probably would not have occurred if 
you had done exactly that. Point 4 of the procedures 
counsels you to: ‘Safeguard scene from further acci- 
dents.’? The motor vehicle accident record seems to show 
that you failed to do so. At 6:30 P.M., Constitution Ave- 
nue near the intersection of Ohio Drive at the north curb 


2 Plaintiff testified to receipt of the letter (J.A. 33, 34), but it is not 
part of the record on appeal, nor introduced in evidence at the trial since 
it was used only as a basis for cross-examination as to the reason plaintiff 
had been given for the change from cruiser-driving to foot patrol 
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of Constitution Avenue where the accident occurred, the 
entire curb lane is vacant, normally, and it should have 
been readily possible for you to have pulled your radio-car 
to the curb; instead of halting in the busy traffic-lane, as 
you did shortly before your car was struck from the 
rear. The letter further cited a Training Bulletin of 
7 February 1956, entitled “‘Better Operation of Police 
Vehicles’’, and states that the bulletin listed nine driving 
practices under “‘unauthorized practices”’. No. 7 of these 
mal-practices specifically lists: “Parking or stopping so 
as to interfere with traffic.” No. 8 also has a bearing on 
your action ‘disregarding traffic and parking signs and 
regulations.”’ The Police Chief’s letter stated that it was 
his opinion that plaintiff’s actions were ill-advised, 
thoughtless and heedless, as it seemed obvious to the Chief 
that the collision could readily have been avoided and 
would not have happened if you had observed the basic 
principles of safe operation of police vehicles as prescribed 
for you in the Training Bulletin cited. The letter con- 
cluded that as a result of this incident, during which you 
demonstrated a lack of concern for your own safety, you 
will be restricted to foot patrol assignment for a period of 
six months commencing with your return to duty, or the 
date of this memorandum, whichever may be later. 


Armed with the foregoing information as to the real 
reason given plaintiff why he received a foot patrol assign- 
ment upon his return to duty, it was entirely proper for 
defendant to develop the truth of the matter from the 
plaintiff on cross-examination. The plaintiff admitted that 
he had received the letter and that it was addressed to 
him (J.A. 34). Plaintiff having testified as he did despite 
having received the communication from his superior, the 
line of cross-examination had an obvious bearing on plain- 
tiff’s credibility. This was the basis for the trial court’s 
permission to interrogate the plaintiff concerning the letter 
from his superior. Thus, the Court said, at J.A. 30: “This 
officer has testified that as a consequence of his injury he 
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was placed on foot duty, when the fact is he was not. Now 
that goes to his credibility as a witness.’’ Again, at J.A. 31, 
the Court said: ‘‘Now the inference was, as a consequence 
of this accident, he was taken and put on the street on 
light duty. Now I think that Counsel has the right to show 
whether that is a fact or it is not a fact.’? The Court, in 
ruling on objections to questioning concerning part of the 
letter, stated that plaintiffs’ counsel had asked the witness 
whether or not as a consequence of the accident he was 
‘taken from the cruiser and placed on foot duty’’ and the 
Court asked the plaintiff (J.A. 32), ‘‘Your answer was 
what?’’ to which the plaintiff responded, ‘‘I went on foot 
patroL’’ 


When plaintiffs’ counsel stated that the letter was strictly 
the police chief’s opinion, the Court corrected him by point- 
ing out that the basis for the ruling was (J.A. 34) ‘“We are 
talking about the action taken by the Chief of Police 
physically in reférente to taking him off the cruiser and 
putting him on the street. He has testified to one thing and 


the Departmental action is another, and that is admissible 
by way of cross-examination as to credibility.” 


Plaintiff argues that because the police chief’s opinion of 
plaintiff’s culpability would not be admissible as inde- 
pendent evidence bearing on his negligence, it therefore 
could not properly be shown on cross-examination to affect 
the weight of plaintiff’s previous testimony that he was 
put on foot patrol due to his physical condition (Appel- 
lants’ brief, pp. 8, 14). The law is to the contrary. Thus, 
in an analogous situation, the rule is that despite the ‘‘col- 
lateral source’’ principle which does not permit a defend- 
ant to profit from voluntary benefits, a defendant on cross- 
examination can prove that pay was not lost during a 
plaintiff’s absence which plaintiff testified to be on account 
of an accident. See Ridilla v. Kerns, 155 A.2d 517, 519 
(D.C. Mun. App. 1959). 
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In plaintiffs’ brief (p. 15) the complaint was made that 


the letter was not offered in evi d_ this is true. 
evidence of every document from which plaintiff is 
interrogated on cross-examination which has a bearing on 
his credibility. Significantly, plaintiffs’ counsel did not 
ask that the letter be put in evidence. Moreover, the per- 
sonnel file was as available to the plaintiff as it was to the 
defendant. 


The plaintiff sought to mislead the jary as to the reason 
his superiors did not immediately restore him to his normal 
duty of driving a police cruiser, and he cannot claim error 
because the defendant did not permit this erroneous testi- 
mony to go unquestioned when plaintiff knew the fact to 
be contrary to the inference which he had sought to leave 
with the jury. 


IL. 

It was proper to instruct on unavoidable accident which is 
available since it was appropriate under the evidence of 
the case and need not be affirmatively pleaded. 

The defendant testified that before the accident he drove 
four blocks on Constitution Avenue with frequent stops, 
that his speed was about 20 miles per hour, that he had had 
no difficulty in stopping, that he had seen no other motorist 
skid, that he had no indication that the roadway was slip- 
pery (J.A. 72), and that he was very much surprised when 
the car went into a skid when he applied the brakes in 
ample time under ordinary circumstances upon seeing the 
police cruiser come to a stop in a double-parked position 
in the defendant’s lane of travel (J.A. 66, 72). Since the 
jary could have believed this testimony, the evidence was 
certainly subject to an instruction to the effect that it was 
an unavoidable accident. Thus, in Weber v. Eaton, 82 
U.S. App. D.C. 66, 68, 160 F. 2d 577, 579 (1947), this 
Court said: 


il 


Since Weber and Mrs. Eaton testified that he was 
driving slowly and carefully, and since he said that 
he did not turn onto the car tracks and knew of no 
reason for the skid, it would not have been improper 
to give an unavoidable accident instruction by inform- 
ing the jury that if the accident was merely the result 
of misadventure, without fault on the part of anybody, 
there could be no recovery. 


It is the law of the District of Columbia, and elsewhere, 
that a mere skid is not a sufficient basis for the finding of 
negligence; and a mere skid was substantially all that the 
plaintiffs’ case showed. For example, in Simmons v. Ward, 
91 A. 2d 566, 567 (D.C. Mun. App. 1952) where a truck had 
skidded onto the other side of the highway and hit the 
plaintiff’s automobile, the Court said: 


We start out with the generally accepted rule that the 
mere fact that an automobile skids does not itself con- 
stitute negligence (citing cases). This is an entirely 
reasonable rule, for if the accident is attributable solely 


to the condition of a roadway no liability should result. 


To the same effect are Glavine v. Gaudette, 335 Mass. 170, 
138 N.E. 2d 635 (1956) ; Goyette v. Amor, 294 Mass. 355, 2 
N.E. 2d 219 (1936). 


The contention found at page 24 of plaintiffs’ brief that 
the form of the instruction given was erroneous is not 
available because not called to the attention of the trial 
court when counsel were asked if there were any exceptions 
to the charges given (J.A. 86-87). Moreover, the charge 
correctly reflected the law in the District of Columbia be- 
cause it is verbatim that contained in the Revised Stand- 
ardized Jury Instructions for the District of Columbia 
(1959 ed.) No. 46. (J.A. 91, 83). 


Plaintiffs’ brief, at page 25, contends that the charge 
should not have been given because not expressly men- 
tioned in the answer or defense statement at pretrial. This 
reveals basic misconception of what ‘‘unavoidable acci- 
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dent”? means and what must be affirmatively pleaded. Both 
in the answer to the complaint (J.A. 5) and at the pretrial 
(J.-A. 10, 11) defendant denied that the accident was 
caused by any negligence in the operation of his automo- 
bile. Therefore, the defendant was denying the allegations 
of the plaintiffs’ complaint that the defendant was guilty 
of negligence. By definition ‘‘an unavoidable accident is 
one that would have occurred in spite of the exercise of 
ordinary care of the persons involved; it is one that occurs 
without having been proximately caused by negligence, one 
that could have been avoided only by the exercise of excep- 
tional foresight or could not have been avoided at all.”’ See 
Standardized Jury Instruction No. 46 (J.A. 91). The Fed- 
eral Rules of Civil Procedure permit general denials under 
Rule 8(b), and Rule 8(c) requires to be set forth as affirma- 
tive defenses only certain specified defenses, which do not 
include unavoidable accident, and ‘‘any other matter con- 
stituting an avoidance or affirmative defense.”? In apply- 
ing this latter clause, it is necessary to make an analysis 
of a plaintiff’s prima facie case, for only matter that does 
not tend to controvert an opposing party’s prima facie 
case, as determined by applicable substantive law, need be 
specially pleaded, for otherwise it is put in issue by a 
general denial (2 Moore, Federal Practice (2nd ed.) p. 
1694). The same author points out, at page 1697, ‘‘at com- 
mon law an affirmative defense should give color to the 
opposing party’s claim, ie., admit an apparent right in 
the opposite party and rely on some new matter by which 
that apparent right is defeated.’”? In other words, an 
affirmative defense is basically a plea in confession and 
avoidance. As applied to the instant case it is obvious 
that when a defendant denies a plaintiff’s claim of negli- 
gence he is not confessing negligence and asserting new 
matter to avoid the apparent effect of the confession. He 
is denying that the plaintiff can make out a prima facie 
case. That was the state of the pleadings and it was wholly 
unnecessary to specially plead, in addition to the general 
denial of negligence, that the accident was unavoidable. 
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While it was proper under the evidence to instruct on 
contributory negligence and to deny an instruction on the 
last clear chance, these matters are immaterial on this 
appeal since the jury expressly found that this was an 
‘‘ynavoidable accident.’ 


There was certainly evidence from which the jury could 
have found that the plaintiff was guilty of contributory 
negligence which proximately caused the accident. Thus, 
he had been warned by three citizens that the roadway was 
slippery at the Ohio Drive-Constitution Avenue intersection 
near which his own accident later occurred. He had per- 
sonally observed two motorists skidding across Constitu- 
tion Avenue at or near the scene where his own accident 
occurred a few moments later. He even reported to his 
dispatcher that the road at this place was slippery 
and had called for sand. Nevertheless, with knowl- 
edge of this situation, he admittedly proceeded to the 
scene and double-parked in a lane normally used for mov- 
ing traffic without even looking to the rear to see if the 
stop would interfere with oncoming traffic, and this despite 
the fact that there were available parking spaces both to 
the front and rear of the automobile which had contacted 
a lamp post. In this state of the evidence it would have 
been reversible error for the Court to have failed to grant 
defendant’s request for an instruction upon contributory 
negligence. However, that is immaterial, because the jury 
did not bar recovery due to negligence of plaintiff but be- 
cause it found that the accident was unavoidable. In other 
words, the defendant was not shown to have been guilty of 
a breach of ordinary care. 


For the same reasons plaintiffs’ claims of error con- 
cerning admission of traffic regulation 76 on parking and 
admission, traffic regulation 76 on parking and refusal 
of an instruction on last clear chance are of no con- 
sequence. The elements necessary to the considera- 
tion of the doctrine were not present in the evidence be- 
cause there was no evidence either that defendant did 
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something to bring on the perilous situation or that after 
the peril arose there was anything the defendant could have 
done with the means at hand which he did not do which 
would have avoided the accident. Moreover, since the 
jary did not find the plaintiff guilty of contributory negli- 
gence, it would never have been called upon to consider the 
possible application of the doctrine of last clear chance 
which pre-supposes some negligence upon the part of both 
the plaintiff and of the defendant, plus a later opportunity 
for the defendant to have avoided the consequence of the 
plaintiff’s negligence. In addition, this Court has recently 
indicated that when a plaintiff fails at pretrial to rely upon 
The doctrine of last clear chance an instruction on it cou tion on it could 
properly be denied. See Meadow Gold Products Co. v. 
Wright, 108 U.S. App. D.C. 33, 278 F. 2d 867 (1960). Plain- 
tiffs’ pretrial statement makes no mention of the doctrine 
upon which the plaintiff now claims he should have been 
granted an instruction (J.A. 6-7). 


CONCLUSION 


Plaintiffs were accorded a full and fair trial upon the 
case which they presented. The Court properly permitted 
cross-examination of the plaintiff to explore a misleading 
inference which the male plaintiff’s testimony in chief and 
the opening statement of plaintiffs’ counsel had left with 
the jury. The state of the evidence did not warrant an 
instruction on traffic regulation 22(c) relative to driving 
at a reduced speed. Traffic regulation 76 concerning park- 
ing close to the curb was applicable under the evidence, 
but was rendered immaterial by the jury finding that 
the accident was unavoidable rather than due to the 
plaintiff’s negligence, and this is also true of the grant of 
an instruction on contributory negligence and the denial of 
an instruction of last clear chance. Unavoidable accident 
is not a matter which need be affirmatively pleaded as it is 
within the purview of the defendant’s general denial of 


negligence which plaintiff has alleged and must prove was 
the proximate cause of an accident. 


Accordingly, the result below should be affirmed. 


Respectfully submitted, 
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PETITION FOR REHEARING EN BANC UNDER RULE 26 


Appellants, through counsel, petition the Court for a rehearing 
en banc of the appeal of this case decided May 4, 1961, and for reasons 
therefore state: 


1. That this appeal was based in part on the issue of whether 
or not it was proper for the Trial Court to charge the jury on un- 
avoidable accident, and whether or not the charge as given, if proper, 
correctly stated the law of the District of Columbia. There is no 
decision in the District of Columbia at present either affirming or 
reversing a case where such an instruction has been given. The 
Court in a Per Curiam decision in the instant case did not mention the 
issues but merely stated that under the circumstances of this case 
there exists no error affecting substantial rights. If it was improper 


2 


to charge the jury on unavoidable accident under the circumstances of this 
case, or if the instruction given did not correctly state the law, it was 
error affecting substantial rights because the jury returned a verdict find- 
ing an unavoidable accident. | 


In any event it would be most helpful to the Trial Courts and practi- 
tioners in the District of Columbia if this Court decides whether an un- 
avoidable accident instruction is available to a defendant under the circum- 
stances of this case and whether or not the Revised Standardized Jury 
Instruction for the District of Columbia Number 46, which has never been 
tested, correctly states the law of the District of Columbia. 


2. Appellants’ motion to strike a portion of appellee's brief was 
granted, appellants having argued that the stricken portion was not prop- 
erly before the Court of Appeals because it had not been properly before 
the Trial Court. That this evidence admitted on cross-examination af- 
fected substantial rights is evident,as was pointed out in appellants’ brief, 
by the action of the jury asking for the Trial Court to allow them to hear 
the evidence again after they had retired to deliberate. 


8. This appeal was based in part on the refusal of the Trial Court 
to charge the jury on the last clear chance doctrine. There have been 
many decisions by thisCourton that issue and appellants say that the 
evidence in this case met all the requirements set down by this Court so 
that such an instruction should have been given. The decision rendered 
does not indicate whether the Court considered this issue, except wherein 
it stated that complaint is made of certain rulings in connection with the 
Court's charge. If the charge on last clear chance should have been given, 
it obviously affected appellants’ rights substantially. 


Wherefore, for the foregoing reasons appellants’ pray the Court for 
an order granting a rehearing en banc in the matter of the appeal of this 
case. : 


Respectfully submitted, 


NORMAN H. HELLER 
Attorney for Petitioners 


CERTIFICATE OF COUNSEL 


Norman H. Heller, attorney for petitioners hereby certifies that 
the foregoing petition for rehearing en banc is presented in good faith 
“ and not for delay. 


Norman H. Heller 


CERTIFICATE OF SERVICE 


I hereby certify that a copy of the foregoing petition for rehearing 

was mailed, postage prepaid,to Frank F. Roberson, Esq. and James A. 

Belson, Esq. , attorneys for appellee, Colorado Building, asmnere 5, 
D.C., this day of May, 1961. 


Norman H. Heller 


